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Changes to the federal family law system
This family law update finds us midway through the phased-in
reforms to the wider family law system. The first anniversary of
amendments to the Family Law Act 1975 and the establishment of
the flagship Family Relationships Centres provide a welcome
opportunity to pause, catch breath and take stock of the rapid rate
of change. 

For an overview of the reform package, including the provisions
yet to come into effect, see the summary on page 39.

Legislative interpretation
The full court of the Family Court of Australia handed down its first decision on the
application of the Family Law Amendment (Shared Parental Responsibility) Act
2006 in December 2006. In the case of Goode and Goode (2006) Fam CA 1346, the
primary consideration for the Court was whether the new provisions, in particular the
presumption for shared parental responsibility and provisions relating to equal time 
with children, applied in interim proceedings, or only in the making of final orders.
Prior to the amendments, the courts, following the principle outlined in the case of
Cowling (In the Marriage of C (1998) 22 Fam LR 776), were reluctant to change 
the existing arrangements for the care of a child at the interim stage of proceedings
unless there were compelling reasons to do so. This was based on the view that it is
usually in the child’s best interests to maintain the status quo until a final determina-
tion is made.

The case of Goode and Goode affirmed that the new provisions must be applied 
in interim proceedings. The court held that the operation of the presumption for shared
parental responsibility is triggered whenever the court is making a parenting order, includ-
ing an interim order, and even where neither party is seeking an order 
for shared parental responsibility. Once an order for shared parental responsibility 
is made, the court must then consider ordering the child to spend either equal 
time or ‘substantial and significant’ time with each parent, even if only on an interim basis. 

Their Honours held that while the stability afforded by the continuation of existing liv-
ing arrangements remains a relevant consideration in assessing what is in a child’s
best interests, and the child’s best interests remain the paramount consideration, the
intent and scope of the amendments is clear. A primary objective of the new provi-
sions – the promotion of greater parental involvement in children’s lives following
separation, subject of course to their safety and higher welfare – must inform all deci-
sion-making in parenting disputes and be applied from the outset. 

The reasoning in the decision also explored how this finding sits with the long-
accepted practice, approved by the Full Court,1 of keeping interim hearings to a
two-hour limit. The Court determined that this practice still holds and that s 61DA(3)
provides the courts with the discretion to decline to apply the presumption where evi-
dence is limited2 and, as one commentator extrapolated, cannot be adequately tested
in the restricted time available.3 Guidelines currently being formulated by the Family
Court of Australia to assist judges in dealing with allegations of violence or abuse may
help to ensure that these difficult issues are addressed with the degree of care and
attention they deserve, within the truncated timeframe.

The decision provides further useful insights into other aspects of the amendments. In its
interpretation of the word ‘consider’ in s 65DAA, whereby the court is directed to “consider
making an order … for  the chi ld to spend equal  t ime” or  substantia l  
and significant time with each parent, the court left no room for doubt that this question
must be determined in the positive where such an arrangement is found to 
be both in the best interests of the child and reasonably practicable. So while not imposing
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Less adversarial trial procedures
An integral aspect of the reform package is the intro-
duction of less adversarial trial procedures in children’s
matters. The article by Richard Chisholm on p. 28 
provides an overview of these modified adversarial 
proceedings. An overview of the evaluation project can
be found on page 39.

Family violence
As outlined in the summary of the amendments at 
p. 39, the provisions in the Family Law Act relating to
family violence, while not greatly changed in sub-
stance, have been given greater prominence in the
amended act. As a result of this shift in emphasis, the
Family Court of Australia, as part of the court’s Family
Violence Strategy, is formulating guidelines to assist
decision-makers in matters where a notice alleging vio-
lence or the risk of violence, and/or abuse or the risk of
abuse, has been filed. The guidelines have been mod-
elled on those prepared in the United Kingdom by the
Lord Chancellor’s Advisory Board on Family Law.

On 12 May 2007, the Institute released the report Alle-
gations of Family Violence and Child Abuse in Family
Law Children’s Proceedings: A pre-reform exploratory
study. The report was commissioned by the Attorney-
General’s Department and will provide baseline data5 for
the Institute’s wider evaluation of the family law reforms.
A summary of the findings of that report and a range of
responses to it can be found earlier in this issue.

The roll-out of child support reforms
As indicated in previous editions of Family Matters
(Caruana, 2006; Smyth, 2005), the Commonwealth
has also embarked on changes to the child support
scheme, which complement the wider family law
reforms and also aim to address community concerns
about the operation of the scheme. 

The reforms are expected to be implemented in three
stages over a two-year period, from July 2006 to July
2008. Two of the three components of the reform pack-
age, which arose from the recommendations of the
Ministerial Taskforce established to undertake a review
of the scheme and headed by Patrick Parkinson
(Parkinson, 2005), have now been implemented.

The changes introduced on 1 July 2006 include:

measures that reflect the cost of contact for non-res-
ident parents in receipt of government benefits. The
higher ‘with child’ rate of Newstart and other welfare
payments is now payable to parents with care of
their children for at least one night a week (i.e. 14%,
rather than the original 30% of the care of a child);

the opportunity for payees to allocate a greater 
percentage of their assessed child support by way 
of direct payments towards their children’s costs,
e.g. school fees and medical costs, rather than solely
by way of a set periodic amount (increased from 
25% to 30%);

a presumption for shared care, it appears that as long as
these two conditions are satisfied, such an order would
ordinarily follow swiftly on the heels of an order for shared
parental responsibility.

The decision also highlighted the fact that two different
legal definitions of parental responsibility now co-exist
under the Family Law Act 1975. The first is the parental
responsibility that both parents enjoy simply by virtue of
being parents, whether they are separated or not and
before any intervention by the courts. The legal param-
eters of this right (and duty) remain unchanged by the
amendments and can be exercised independently by
either parent, with no requirement to consult the other
(see s 61C). Where the court orders that the parents
have ‘equal shared parental responsibility’, however,
decisions about the long-term care of the child must now
be made jointly by the parents and in consultation with
each other (see s 65DAC). 

Family Relationship Centres
The first 15 Family Relationship Centres have been open
to the public for over eighteen months, with the second
batch of 25 having opened their doors on 1 July 2007.
The remaining 25 are expected to commence operation
in July 2008. For a snapshot of how the centres are oper-
ating, along with an indication as to their caseloads,
client base, services provided and regional differences,
see the profiles of three centres on pages 33–38.

Since 2004, the family law rules have required that par-
ties must make reasonable efforts to resolve matters
between them before litigating (the penalty for not
doing so being a possible order for costs). However,
recent changes have seen the introduction of a stronger
version of this requirement. From 1 July 2007, anyone
wishing to make a new application to the court about
disputes over children must first attempt to resolve the
matter by way of mediation, evidenced by a certificate
from a registered family dispute resolution practitioner.
This requirement will be extended in the following year
to all parenting matters, including applications seeking
to amend existing orders.

New regulations outlining the implementation of 
compulsory dispute resolution at Family Relationship
Centres and other services and the accreditation of
family dispute resolution practitioners are also being
phased in. A Family Dispute Resolution Register, 
accessible via Family Relationships Online and the
Attorney-General’s website, provides the public with a
list of approved organisations and independent practi-
tioners offering family dispute resolution services.4

The Australian Institute of Family Studies was con-
tracted by the Attorney-General’s Department and the
Department of Family and Community Services and
Indigenous Affairs (FaCSIA) to conduct an evaluation
of the first three years of the reforms, including an eval-
uation of the services provided by the Family
Relationship Centres, the Family Relationships Advice
Line, and Family Relationships Online, as well as the
new and expanded services from the Family Relation-
ships Services Program. 
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a reduction in the maximum income at which child
support is capped, from $139,347 to $104,702; and

greater use of court proceedings by the Child Sup-
port Agency to recover unpaid child support.

Greater resources have been committed to improve
service delivery with increased agency staff, staff train-
ing and greater quality control. Difficult and complex
cases have access to more intensive case-management.
From 1 January 2007:

those wishing to appeal a decision of the agency can
do so via the Social Security Appeals Tribunal,
rather than through court action;

parents wishing to enforce a child support debt have
greater access to the courts to do so, and the courts
have been granted increased powers in enforcement
actions; and

the timeframe in which separated parents are
required to take action to obtain child support from
their former partner before their Family Tax Benefit
is affected has been extended from 4 weeks to
13 weeks, allowing them greater time to work out
the living arrangements for their children.

The third and final (and arguably most significant)
component of the reforms comes into effect on 1 July
2008. These provisions include:

the introduction of a new formula that is more
closely tied to the costs of children (providing for
higher child support for older children), treats the
incomes and living costs of both parents more
equally, factors in the cost of contact, and equalises
the position of children from first and second unions
as far as possible;

excluding the extra income earned by non-resident 
parents from overtime and second jobs from child
support calculations in the first three years following
separation; 

increased flexibility for parents to capitalise their
child support, e.g. to transfer ownership of the fam-
ily home to the resident parent in lieu of periodic
payments; and

the recognition of the obligation to provide for oth-
erwise unsupported stepchildren in the calculation
of child support.

The Child Support Legislation Amendment (Reform of
the Child Support Scheme – New Formula and Other
Measures) Act, the legislation containing the second
and third stages of the package, was subject to a Senate
inquiry by the Standing Committee on Community
Affairs. The Committee’s report, released in October
2006, while critical of the limited timeframe, allowed
for consideration of this complex piece of legislation
and recommended that the Bill be passed without
amendments. The key issues raised in submissions to
the inquiry largely concerned the operation of certain
aspects of the formula, in particular the impact of
changes to the formula on low-income families; why
income foregone by resident parents who stay at home
to care for pre-school children was not taken into
account in the calculation of the costs of children; why

the exemption of non-resident parents’ income from
overtime for the first three years was not also extended
to resident parents; and why the research that
informed the amendments did not take into account
the impact of the Welfare to Work legislation. Notwith-
standing these concerns, the Act received assent on 
6 December 2006.

More information on changes to the Child Support
Scheme can be found at http://www.csa.gov.au and 
http://www.facsia.gov.au

How well do mediators and lawyers work
together?
(prepared by Rae Kaspiew)

Working relationships between mediation professionals
and lawyers in the family law system have recently been
the subject of empirical research (Rhoades, Sanson,
Astor, & Kaspiew, 2006). The research focused on the
roles that mediators and family lawyers play in relation to
the operations of four different services within the family
law system. It has highlighted positive and negative
aspects of the interface between these two groups of pro-
fessionals, and identified features that facilitate and
impede the development of strong working relationships.

The empirical basis of the qualitative study was inter-
views with 29 family dispute resolution practitioners
and 30 family lawyers associated with the four services,
each of which occupies a different niche in the system.
The services included in the study were:

Relationships Australia’s Family Mediation Service
in Victoria, which provides private mediation for
couples undergoing separation. Mediators in the
service work with members of its Lawyer’s Panel to
achieve durable outcomes for clients;

UnitingCare Unifam’s Keeping Contact Program
(Sydney and Parramatta), which is a dispute resolu-
tion and parenting support program that helps
separated families (often court-mandated to attend)
comply with parenting orders;

Roundtable Dispute Management Program, operated
by Legal Aid Victoria, which runs a mediation pro-
gram that attempts to settle disputes without court
action, but with assistance from a conference chair-
person in a process where each party has legal
representation. Thorough case management takes
place to identify the needs of the parties and screen
for family violence; and

Family Court of Australia’s Magellan Program (Mel-
bourne Registry), which is a dedicated pathway
within the Family Court system for cases involving
allegations of child abuse and violence.6

Key issues explored in the interviews, in the context of
the particular service with which the participant was
associated, were: the nature of contact between medi-
ators and lawyers; the issues that arise in the way the
two professions work together; and negative and posi-
tive aspects of the working relationship between the
two groupings. In light of developments in the system,
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the development of protocols by professional bodies
for lawyers and family dispute resolution practition-
ers concerning communication and feedback about
mutual clients; and

mechanisms for developing better understanding of
family violence and its impact on children, child
development and child-focused dispute resolution
among both family dispute resolution practitioners
and lawyers.

The research was conducted as the first phase of a 
two-stage study funded by an Australian Research
Council grant held by Ms Helen Rhoades (Law School,
University of Melbourne), Professor Ann Sanson
(Department of Paediatrics, University of Melbourne)
and Professor Hilary Astor (Faculty of Law, Sydney
University). The second quantitative phase of the
research will examine the attitudes and practices of
family lawyers and family dispute resolution practi-
tioners in larger numbers.

Miscellaneous state developments

Recent developments regarding same-sex relationships

The legal status of same-sex domestic relationships
remains inconsistent across the states. The Civil
Unions Act 2006 (ACT), allowing for formal recognition
of marriage-like relationships, regardless of the gender
of the parties, was passed in the Australian Capital Ter-
ritory in May 2006. The Act sought to equalise the
position of non-married couples with that of married
couples in relation to the application of ACT laws deal-
ing with a range of issues, including wills and probate,
adoption and discrimination. The legislation, seen by
the then Federal Attorney-General as creating “confu-
sion over the distinction between marriage and same
sex relationships”,7 was strongly opposed by the Com-
monwealth. Notwithstanding a number of amendments
aimed at addressing Commonwealth concerns, the Act
was disallowed in its entirety by the Governor-General
exercising the power conferred by s 35(2) of the 
Australian Capital Territory (Self-Government) Act
1988 (Cth). The incoming Prime Minister has indicated
that if the ACT Government were to re-introduce the
bill, the Commonwealth would not intervene to veto
the legislation. Prime Minister Rudd told reporters that
“on these matters, state and territories are answerable
to their own jurisdictions” (“Rudd”, 2007).

Meanwhile, a private member’s bill along similar lines
to the ACT Act, has been introduced to the Victorian
Parliament, but has not progressed beyond the second
reading speech on 13 September 2006. The Civil
Unions Bill 2006 (Vic.), like its ACT counterpart,
extends rights and obligations to non-married domestic
partners similar to those applying to married couples.
Tasmania is the only other jurisdiction to have ven-
tured down this path, having created a relationship
registration scheme in 2003. 

Referral of powers in de facto property matters

Tasmania has now joined all other states,8 except 
South Australia, in initiating a referral to the Com-

the issues of child-focused dispute resolution and fam-
ily violence were also examined, with participants from
each professional grouping being asked to reflect on
their own practices and those of the other profession.

The research indicates that, overall, the lawyers and
family dispute resolution practitioners saw their roles
as being complementary rather than competitive. Pos-
itive working relationships were evident in contexts
where each professional grouping had a good under-
standing of the role played by the other, and where
there was a philosophy of mutual collaboration and
trust. However, tensions were evident in some areas,
with some mediators reflecting critical views of lawyers
and expressing the concern that lawyers did not value
their work. In contrast, lawyers tended to express
appreciation for the role played by mediators, with
little criticism evident.

An area where fundamental differences between the
two professions were identified was in the way that a
lawyer’s role was client-focused, while that of a media-
tor was predicated on a position of neutrality. This
difference was a source of tension for some mediators,
who saw the partisan nature of the lawyer’s role as a
client advocate as a potential impediment to achieving
an outcome that took the ‘whole picture’ in a particular
case into account. In relation to situations where one
party was at a disadvantage, however, such as cases
involving family violence, the lawyer’s advocacy role
was seen as particularly valuable.

In terms of child-focused practice, there were marked
divergences in the way the two professions viewed their
own responsibilities and practices and those of the
other profession. Family dispute resolution practition-
ers were more likely to use social science literature and
knowledge as a means of encouraging parents to focus
on their children’s needs, and make arrangements that
took into account their developmental stage. This was
an area where lawyers showed an awareness of the
shortcomings of their own training, and expressed
reliance on the expertise of social scientists.

Practices in relation to family violence were a further
site for differences between the two professions to
emerge. Overall, family dispute resolution practitioners
demonstrated a better understanding of the implica-
tions of a history of family violence for parenting
arrangements, although some lawyers expressed con-
cern about the way such a history may be handled in
the context of mediation. Whilst some lawyers in the
study seemed to have a detailed understanding of the
way family violence impacts upon the bargaining posi-
tion of the parties, and the implications that exposure
to family violence has for children, others demon-
strated a more limited understanding. 

The report highlighted a need for:

measures to improve each profession’s understand-
ing of the role of the other;

more opportunities for joint involvement in profes-
sional development, case management conferencing,
continuing education courses and informal social
activities;
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monwealth of the power to legislate over property dis-
putes between separating de facto couples. Like 
legislation in sister states, the Commonwealth Powers
(De Facto Relationships) Act 2006 (Tas.), which
received royal assent on 10 November 2006 (No. 18 of
2006), includes same-sex couples in the referral.

The position of the Howard Government had always been
to decline the states’ referral relating to same-sex couples.
The legislation necessary to activate the referral in relation
to heterosexual couples only, and taking effect in states
that have provided a reference of powers, was drafted by
the then Commonwealth Government prior to the 2007
federal election (Family Law Amendment [De Facto
Financial Matters] Bill [Cth]). Watch this space for any
developments under the Rudd Government.

Western Australia has gone one step further to consoli-
date its unique position as the only state with family
laws relating to property that apply equally to married
couples and de facto couples, regardless of sexual pref-
erence. Legislation passed in June 2006 in that state
seeks to enable the Family Court of Western Australia to
also deal with the superannuation of de facto couples in
dispute in the same manner as married couples. It will
take effect upon proclamation.

Victorian Charter of Human Rights and Responsibilities

Following the lead of the Australian Capital Territory,
with the passage of its Human Rights Act in 2004, 
Victoria has enacted a Charter of Human Rights 
and Responsibilities. The charter combines in one doc-
ument the various civil and political freedoms, rights
and responsibilities that had previously been embedded
within a number of pieces of domestic legislation and
the common law. Incorporating the provisions of the
International Covenant of Civil and Political Rights,
the charter enshrines civil liberties such as the right to
recognition and equality before the law; freedom of
thought, conscience and belief; protection of families
and children; and freedom of expression.

The charter became law on 25 July 2006, and came
into effect on 1 January 2007. New Victorian legislation
m u s t  n o w  b e  a c c o m p a n i e d  b y  a  S t a t e m e n t  
of Compatibility that highlights any potential impact
on human rights, and courts will be required to inter-
pret existing legislation in line with the charter
wherever possible (to the extent that such an interpre-
tation is not inconsistent with the purpose of the
legislation). As of 1 January 2008, public authorities
will be bound by the charter and will need to ensure
that their decisions, policies and procedures comply
w i t h  i t .  F o r  m o r e  i n f o r m a t i o n ,  g o  t o
http://www.justice.vic.gov.au/humanrights

The Western Australian Government announced in
May 2007 that the development of a similar scheme is
on the agenda in that state.

Endnotes
1. See the leading case of C and C (1995) 20 Fam LR 24, confirmed

in Marriage of D and Y (1995) 18 Fam LR 662 at 673 and
Marriage of C (1998) 22 Fam LR 776.

2. Given the results of the recent Allegations of Family Violence
report, that may be a significant number of cases. For a synopsis of
the findings of that report, see p. 8.

3. See commentary by Richard Chisholm in the LexisNexis family
law service at https://www.lexisnexis.com/au. This commentary
was invaluable in the preparation of the update on the legislative
interpretation of the amendments.

4. See http://fdrregister.familyrelationships.gov.au/Search.aspx
5. However, the data relates only to the three registries from which

the court files were derived.
6. The Magellan Program has recently been evaluated by Daryl

Higgins at the Institute. For a summary of the report, see p. 40. 
7. Federal Attorney-General (2006, 30 March) News Release.

Canberra: Author.
8. Territories do not refer powers; however, by virtue of s 122 of the

Constitution, any move by the Commonwealth to accept the refer-
ral from the states will apply in the territories.
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