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he research by the Australian Institute of Fam-
ily Studies is of significance to the Federal
Magistrates Court (FMC) in that it highlights the
prevalence of family violence and child abuse
raised in children’s proceedings that come

before the Court. 

One of the key findings was that more than half of the cases
in both the Family Court of Australia (FCoA) and FMC sam-
ples contained allegations of adult family violence or child
abuse. The prevalence of allegations in cases across both of
the courts is of particular significance to the FMC, in view of
the move towards a ‘single point of entry’, with most family
law proceedings ultimately commencing in the FMC and the
majority being determined in the FMC. Equally significant is
the finding that the FMC cases that were examined included
a substantial proportion involving allegations at the severe
end of the spectrum, with allegations of actual physical
spousal abuse more likely to be raised among the FMC cases
than in cases from the FCoA general litigant’s sample. 

These findings confirm previous studies that suggest such
cases are the ‘core business’ of courts exercising family law
jurisdiction. As noted in the Allegations of Family Violence
and Child Abuse in Family Law Children’s Proceedings
report:

That the resolution of allegations of family violence (including child abuse
and neglect) is a highly challenging and complex task is beyond serious
debate. Lacking to date have been reliable data on the extent and range of
allegations made when parents make formal applications to the FCoA or
FMC, how the allegations are supported, how they are responded to and
how they are handled by the family law system. (p. 15)

Other key findings of relevance to the Court are:
the analysis of the types of violence and child abuse
alleged; and
the severity of the violence alleged.

The challenge for the courts is the difficult decision-
making process that such cases present where there is
often little, if any, corroborating evidence to support 
allegations of violence or abuse.

The findings highlight the need for collaborative relations
between the courts, state and territory agencies, and other
professionals who have the skills to undertake the inves-
tigative and therapeutic needs assessment. In identifying
the prevalence and types of allegations raised in family law
proceedings, the report provides policy-makers with a
clearer understanding of the difficulties such cases pose.

The analysis concentrates on allegations made in the formal
legal system and, as highlighted in the report, future research

might usefully focus on the ‘bigger picture’, including the
percentage of separating couples who do not institute legal
proceedings despite violence or abuse being alleged. The
need for more comprehensive research is acknowledged by
the authors, who note that this might include state and terri-
tory child protection agencies who are “at the front line for
dealing with allegations of family violence and child abuse in
Australia” (p. 128).

From the perspective of judicial decision-makers, the find-
ings raise questions about the impact of the different case
management practices of the courts. For example, the
authors note that cases in the FCoA that progressed to a
defended hearing were the most likely of all cases to contain
allegations of violence or abuse. In this regard it may be of
some significance that the FMC operates a docket system of
case management in family law proceedings. This means that
applications filed with the Court are allocated to a federal
magistrate who has the conduct of the proceedings from the
first court date to resolution. The emphasis on more ‘up front
judging’, which is a hallmark of the docket system,1 may be
of some relevance in this finding. The report highlights the
significance of early intervention and ‘triage’ assessment in
dealing with such allegations, with an early determination of
the most appropriate type of dispute resolution and profes-
sional support to aid the decision-making process:

Early intervention means paying formal attention to processes of triage
at key points of entry into the family law system that normally take
place prior to interim determination by judicial officers. (p. 123)

Another distinctive feature of the FMC case management
process is the requirement for supporting affidavit material
at the very outset. This assists in the early identification of
cases involving allegations of abuse and violence, and the
development of appropriate directions for the conduct of
the proceedings. Such early consideration has now been
made a legislative imperative by provisions such as section
60K of the Family Law Act 1975, which imposes specific
time limits on courts in cases where allegations of violence
or abuse are raised.

Members of the profession will also benefit from the key
findings in gaining a better understanding of issues of vio-
lence or abuse in family law proceedings. There is a real
need for an improved focus in the drafting of affidavit
material presented to the courts in such cases. The report
will provide practitioners with a more nuanced under-
standing of the nature of family violence and abuse, which
is likely to lead to better evidence being collected and 
provided to the courts. This is likely to lead to more settle-
ments on appropriate terms, and an increasingly
sophisticated analysis in cases that proceed to judgement.

Federal Magistrates Court response to the Australian 
Institute of Family Studies Allegations of family violence 
and child abuse in family law children’s proceedings report
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The findings of the Allegations of Family Violence and Child
Abuse in Family Law Children’s Proceedings report in rela-
tion to the different types of violence alleged will assist the
courts to provide greater flexibility in the dispute resolution
processes according to the needs of the particular case.
While the docket system facilitated a move away from a ‘one
size fits all’ model, further refinement of pre-trial processes
will be an ongoing task. For example, greater reliance upon
the skills of a number of professions might assist in a triage
assessment process at an early stage. 

The authors of the report discuss an ‘inventory or check-
list’ that psychologists use to assess potential risks of
violence in the short term. A better understanding of such
an assessment tool could be of assistance to judicial deci-
sion-makers, family lawyers and professionals working
with families where violence or abuse is an issue.

In addition to recognising the various forms and varying
degrees of family violence and child abuse, the report also
highlights the need to carefully assess the impact of the
alleged violence and abuse on the particular parties to each
case, based on each party’s individual experience of and
reaction to the alleged violence and abuse. The skills of
such professionals can assist the courts in considering the
dynamics of a relationship and a party’s personal resilience
and ability to manage post-separation parenting arrange-
ments when making orders in any particular case.

Both the FCoA and FMC have implemented a Family Vio-
lence Strategy, one aim of which is to ensure the safety of
parties where there are concerns raised in the context of
proceedings before the courts. The strategy is the result of
considerable consultation with the legal profession, the
community, clients and other service providers.

There is extensive information on family violence, and infor-
mation about the Family Violence Strategy, on the Family
Law Courts’ website. As part of the strategy, Court staff who
have direct contact with Court clients have been trained in
dealing with family violence. The courts are guided by the fol-
lowing principles in responding to family violence concerns:

safety is a right and a priority for all who attend and
work at the courts;

family violence affects everyone in a family, including
children;

family violence can occur before, during and after sepa-
ration, and it may affect the ability of people to make
choices about their family law matter and to take part in
court events;

the courts have a particular concern about the immedi-
ate and possible longer-term adverse impacts on
children who experience or witness family violence; and

even if children do not directly witness the violence,
they are often very aware of it.

In providing help, court staff do not make a judgement about
whether family violence has occurred or not. Their aim is to
ensure that all people feel safe when coming to court.

Court clients who have any fears about attending a court
appointment at the same time or in the same room as their
former partner are advised to tell the Court before they
attend. The Court has safe rooms available in many 

registries, and provision can sometimes be made for sepa-
rate entry and exit points. The Court can also facilitate
attendance by phone or by video.

In many cases the Court refers clients to community-based
organisations for counselling, parenting programs, behaviour
management programs and dispute resolution services. All
these services are designed to alleviate conflict and resolve
issues of family violence. The Court only makes referrals to
organisations that are contracted to provide such services to
the Court. The contracts require the organisations to meet
specific safety and security standards to ensure the safety
and security of the Court’s clients. The Court is currently
building a database of family services providers to assist the
Court in making referrals that are effective in meeting par-
ties’ needs at locations that they can access.

The Court recognises the importance of seeking expert advice
in cases where violence and abuse is alleged. In the majority
of these cases the Court will order a family report to be pre-
pared by an appropriately qualified and experienced social
worker, counsellor or psychologist. The report writers are also
available to be called on to give oral evidence to the Court.

Conclusion
The Allegations of Family Violence and Child Abuse in
Family Law Children’s Proceedings report is a significant
milestone in the development of our understanding of fam-
ily violence and abuse. In particular, it will assist in:

opening the minds of readers as to the various types and
varying degrees of family violence;

educating readers as to the very serious impact that
family violence, even low-level violence, has on the wel-
fare and development of children;

assisting the court to develop and deliver further family
violence training to court staff;

directing legal practitioners, particularly in relation to
preparing affidavits that include allegations of family
violence and child abuse; and

assisting the Court’s ongoing development of its proce-
dures and protocols for identifying family violence and
child abuse.

The Court acknowledges the challenging and complex
issues embraced in the Institute’s research and congratu-
late the authors on their enlightening report.

Endnotes
1. The Federal Magistrates Court operates a docket system for the case

management of its cases. Under that system cases are allocated to a fed-
eral magistrate on filing and that federal magistrate is then responsible
for the supervision of the case from the first court date until its ultimate
resolution, including any final hearing and judgement. This system
enables the docket federal magistrate to gain familiarity with the case
earlier and have more direct supervision and involvement in the prepa-
ration and conduct of the matter; facilitates the early identification of
the key relevant issues in the case, as well as necessary witnesses and
other evidence; supports early judicial intervention on any issues that
require urgent or early determination or direction; and avoids the
necessity for repetition of evidence or arguments before different judi-
cial officers who may otherwise deal with different aspect of the case.

The Court recognises the importance of seeking expert advice in cases
where violence and abuse is alleged. 


