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T he Family Law Act has

now been in operation

for 23 years. Some parts

of it have been substantially

revised, others remain rela-

tively unchanged, but the net

effect is a much lengthier and

more complex statute than

that which became law in Jan-

uary 1976.

Meanwhile the Family Court

has introduced significant

changes to its practices–case

management, simplified forms

and procedures being perhaps

the most notable. Parallel with

legislative changes and internal Court developments has

come the development of case law, at both first instance

and appellate levels. These shape the law by interpreting

it, and provide the contours of the shadow under which

so many people are said to bargain.

Although many family lawyers appear to be growing

weary of change, and complain of reform lethargy, a 

number of proposals, Bills and discussion papers have

flagged yet more reforms, specifically in the areas of 

property and financial agreements. Several legislative 

initiatives were described in the last issue of Family 

Matters (no. 52, pp. 61-64). This article updates devel-

opments and provides some commentary. 

Federal Magistracy
The Federal Magistrates Bill was introduced into Parlia-

ment just before it rose for the winter recess; and 

the Family Law Amendment Bill is expected to be 

introduced early in the Spring sittings. Almost simul-

taneously the consultation period for comments on the

Discussion Paper Property and Family Law: Options

for Change expired and a Bill is expected to be intro-

duced before the end of the year. 

The Federal Magistrates Bill has now been referred

to the Senate Legal and Constitutional Committee

which must report by 30 September. Accordingly,

there may be changes to its current format and con-

tent. As it was introduced, the Bill establishes the

Federal Magistrates Court which is intended to deal

with matters of a less complex nature than are cur-

rently dealt with by both the Federal and Family

Courts. This, it is said, will reduce the workloads of

those courts and provide a quicker, less formal and

cheaper option for litigants. There will be an emphasis

on counselling and mediation, and the Bill foreshadows

that the Federal Magistrates Service will be able to

refer clients to existing Family Court counselling and
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mediation services as well as community agencies. The

Bill provides for the appointment of magistrates, a

Chief Federal Magistrate, a Chief Executive Officer and

other administrative staff. 

The financial impact statement explains that $27.9

million was made available in the 1999–2000 budget 

over four years to establish the Federal Magistrates 

Service. In addition, it is anticipated that funding will 

be transferred from the Federal and Family Courts in

recognition of the workload the new service will draw

from these courts. The amount will be the subject of

future negotiation. 

In relation to family law, the Bill gives the new court

the power to hear applications for dissolution and nul-

lity of marriage, to decide disputes involving property

up to a value of $300,000 and, in relation to children,

to hear contact, maintenance and specific issues appli-

cations. With the parties’ consent a Federal Magistrate

may also make residence orders in relation to chil-

dren, and may also decide disputes where the value of

the property exceeds $300,000. Appeals will be to the

Family Court and from there only by special leave to

the High Court. 

In an attempt to prevent matters being split

between different courts the Bill provides that pro-

ceedings cannot be brought in the Federal Magistrates

Court if proceedings of associated matters are pending

in the Federal or Family Courts. 

The Federal Magistrates will use the existing 

infrastructure of the courts where practicable and 

the service is required to proceed without undue for-

mality and to try to ensure that proceedings are not 

protracted. 

As mentioned in the last issue of Family Matters,

the intention is to appoint a small number of Federal 

Magistrates initially. 

Family Law Amendment Bill 
The provisions of the Family Law Amendment Bill will

cover a range of areas. These include the introduction of

a new three-tiered system for the enforcement of par-

enting orders, new provisions covering the enforceability

of financial agreements, arbitration, and prohibitions on

reporting Family Court proceedings. The first two of

these, parenting orders and financial agreements, are

discussed below.

Parenting orders
As mentioned in the previous issue of Family Matters, 

the Family Law Council has suggested that the perenni-

ally difficult problem of breaches of contact orders may

be more suitably addressed by focusing on more than 

enforcement and punishment. The Government has
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responded to this by proposing a three-stage approach to

parenting orders generally. The Family Law Amendment

Bill will provide a range of preventative, remedial and 

punitive measures, depending on the seriousness of the 

risk that such an order will be breached, or has in fact

been breached. At the educative stage parents are to

have the nature of the order relating to their children

explained to them, be advised that education programs

are available, and warned of the consequences of breach-

ing the order. Should a breach occur the court must

direct the person contravening the order to attend a

remedial education program, either run by the court or

in the community. If this fails, punitive powers – includ-

ing community service orders, bonds, fines and

imprisonment – may be imposed on the recalcitrant 

parent.

Financial agreements
The second area concerns the making of enforceable 

financial agreements by parties before, during or after 

marriage. If such agreements are validly entered into,

courts will be unable to make orders inconsistent with

their terms. 

Pre-marital agreements in particular are given con-

siderable attention by the media (see also the discussion

on pre- marital agreements by Fehlberg and Smyth on 

p. 55 in this issue). Under the current law a pre-marital

agreement has no legal effect, although the court may

consider it an indication of the parties’ intention at the

time it was made and perhaps giving some useful indica-

tion as to the nature and value of the assets they have

brought into the relationship. 

Agreements can be set aside once final orders are

made if there has been a miscarriage of justice because 

of fraud, duress, suppression of evidence , the giving of

false evidence or any other circumstance. 

The proposed provisions will quarantine designated

property and the parties will be able to agree before (as

well as during and after) marriage how it can be divided

should the marriage break down. 

The Bill will require parties to be separately advised

about the effects of the agreement, either by a legal or 

a financial advisor. Lawyers are understood to be

unhappy about the possible involvement of financial

advisers.

There is some concern also that where future 

spouses enter into pre-marital agreements there may

be unequal bargaining power between the parties, with

one partner’s interests prevailing over the other’s, than

would be the case if the transaction were solely a com-

mercial one.

A pre-marital agreement is theoretically an open-

ended contract that may extend for many decades and

it is impossible for the parties to envisage what may

happen over that period. The Bill is expected to allow

agreements to be set aside if it can be proved that there

has been a significant change in the couples’ circum-

stances, including the responsibility for the care,

welfare and development of a child of the marriage, or

if the applicant would suffer hardship if the agreement

was not set aside. 

It seems unlikely that many couples will avail them-

selves of the option of entering into an agreement

during the marriage while their relationship remains a

happy one. But in the case of violent or abusive mar-

riages there may be extreme pressure from the more

powerful partner to enter into such an agreement and

the provision for independent advice may not over-

come such pressure. At the same time, it is notoriously

difficult to prove duress in such circumstances. 

The argument most frequently advanced in support

of pre-marital agreements is that they enable wealthy

people entering into second and subsequent marriages

to protect the assets they built up in their earlier mar-

riage. However, the indications are that (except perhaps

for Rolling Stones, Californian tycoons and others with

enormous wealth) they are relatively rarely relied on in

those jurisdictions which give them legal recognition,

such as New Zealand. 

Cross Vesting 
The High Court recently delivered a judgment which put 

an end to the cross vesting of matters in family law and

other areas. Cross vesting was a device the essentials of

which are difficult to explain, but which allowed associ-

ated disputes which would usually have to be heard in

two separate courts to be consolidated into one court. It

was used most commonly in family law where de facto

couples were disputing both property and children’s

issues, or where damages for assault were sought in a

property dispute. For readers with a more technical

interest in this topic the High Court decided that the

States cannot vest State jurisdiction in Federal Courts

and also that the Commonwealth cannot consent to the

vesting of State jurisdiction in Federal Courts.

As mentioned, the main advantage of cross vesting 

in family law was that it allowed a property dispute

between unmarried people (which could otherwise be

heard only in a State or Territory court according to 

State or Territory law) to be consolidated with a dis-

pute about the couples’ children in the Family Court.

The demise of cross vesting therefore revives the Con-

stitutional barrier between people living in either de

facto or de jure marriages. It particularly requires

unmarried parents to have their financial and chil-

dren’s matters the subject of separate proceedings in a

State and Federal (ie Family) court, with all the addi-

tional costs and confusion this brings. Although the

numbers of people affected will probably be relatively

small, they will be greatly disadvantaged.

Contrary to the information contained in several 

newspaper editorials following the delivery of the judg-

ment, the Family Court’s ability to deal with disputes

involving ex nuptial children is unaffected by the deci-

sion. The Family Court has this jurisdiction as a result

of the States referring their powers to the Common-

wealth in the late 1980s, not as a result of cross vesting. 
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