
 
     

    

      

Give children a bigger voice, 
more of the time 
Findings from the AIFS Children and 
Young People in Separated Families Study 

Paper presented for CFCAWebinar - 27 September 2018 



Children’s Voices 



                
         

 

The views expressed in this paper are those of the authors and may not reflect the 
views of the Australian Institute of Family Studies or the Australian Government, 
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I think … 
everyone seemed 
to think I was 
pretty young. My 
opinion didn’t 
really matter or 

Ryder 
12–14 years 

something. 



   

        
      

  

      
       
   

Aim of the research 

1. To investigate the experiences of children and young people 
who had accessed family law system services during 
separation and divorce. 

2. To focus on children and young people’s experiences of 
these services to articulate how the family law system may 
better meet their needs. 



     

    
     
    

        

        
  
   

        
    

Outline of the research project 

Purposive sample of families who 
• had engaged with family law system 
• had resolved their family law matters 
• recruited via legal and non-legal service providers. 

In depth interviews with children and young people (n = 61) 
• aged 10-17 years, 
• structured and semi-structured questions. 

Telephone interviews with one parent of each young participant (n = 47) 
• demographic and background information (e.g. services accessed). 



 

    
 
   

  

 

South 
Australia 

Queensland 

New South 
Wales 

Victoria 

36% 

19% 

11% 

National spread 

Participating families had an 
average of two children. 
• Average age 13 years 
• Male – 56%; Female – 44% 

34% 



   
  
   

 
 

  
  

 

  
 

   

Services accessed 

Average = 8 services 
• Lawyers: 96% 
• Counselling and FDR/mediation: 94% 
• Court: 83% 
• Family consultants/family report: 60% 
• ICL: 36% 

Main pathways 
• Court: 62% 
• Counselling/FDR: 21% 

50% 
of participating parents 
reported safety concerns 
for parent and/or child 



    

        
 

       

       

       
 

 

Important issues when making post-separation 
parenting arrangements 

Young people wanted their parents to listen to 
them and to communicate with them regarding 
the separation and parenting arrangements. 

Young people would like family law professionals 
to listen to their views and experiences. 

Young people need safe and effective options 
for participation. 

Young people want everyone concerned to appreciate 
the importance of them feeling safe and secure in 
living environment. 



    
  

     
        

     
      
 

       

    
     

Key findings: Important issues when making post-
separation parenting arrangements 

Communication, relationship development and therapeutic support 
• Being kept informed rather than kept “in the dark”. 

• Parent-child communication supports understanding of decision-making 
process, acceptance of new living arrangements and development of post-
separation relationships. 

• Access to therapeutic support and assistance if needed. 

Flexibility to change, ongoing communication and a meaningful say 
• More than 1/3 wanted ongoing communication. 
• Importance of flexibility and having a say to change arrangements over time. 



        

   
     
      

    
      

   
  

 
   

   
   

    

 
Claire 
12–14 years 

kids may feel 
We should take it into account that some 

should know that 

bad about the fact that 
their parents are split up and they – they 

it isn’t their fault. It’s 
never the kid’s fault … 
teaching kids that it’s okay if your parents 
are going through a divorce… And I think 
kids need to understand that so that we 
can have a generation of people who think 
that and not a generation of people who 
think that failure in a relationship 
immediately results in failure in a family. 



         
 

      
  

    
  

• More than half the participants reported that their views had no 
impact 
or limited impact on decision-making process with 
professionals and family. 

• Positive experiences were reported predominantly from 
non-family law related services. 



    
    

   

 

 
 

    

    

 

Key findings: Experiences of children and 
young people when families accessed services 

She kind of 
converted 
my speech 
into action. 

Jeremy 
12–14 years 

They both seemed
like they wanted
what was best for 
everybody and they 
were nice to talk to. 
Robbie 
15+ years 



   

   
 

   
   

  
    

 
  

 
    

     

Mixed views and experiences of participation 

They didn’t really – She didn’t listen to 
the lawyers… didn’t anything I said and

interruptedreally communicate or everything that Iget our perspectives had to say... and on it, so they didn’t was trying to force
really help us. me to go with my

Dad. 
Oscar Tahlia 
15+ years 12–14 years 



     
   

 
           
           

     

           
         

     

Key findings: Experiences of children and young 
people when families accessed services 

Legal process 
• Some young participants described the legal process as focusing more on 
what their parents wanted, particularly where they had limited or no 
interaction with these service providers. 

Independent children’s lawyers (ICLs) 
• Some expressed dissatisfaction with their level of input in decision making 
via the ICL, with this more commonly associated with the ICL’s lack of 
engagement or the way they engaged. 



     
    

        

     
      

           
 

         
      

  

Key findings: Experiences of children and young 
people when families accessed services cont.. 

Concerns reported about interactions with family consultants/family report 
writers: 
• Some expressed concern about the uncomfortable and short duration of 
interactions on which parenting recommendations were based. 

• Some expressed disappointment at what was identified as a failure to 
genuinely listen. 

• Some described experiencing breaches of trust when, having recounted 
experiences of family violence, they were reunited with the perpetrator during 
the family report sessions or when they faced repercussions from a parent 
upon the release of the family report. 



      
  

 
 

            

        
        

 

Experiences of children and young people 
when families used services 

I think … everyone seemed to think I was pretty young.  
My opinion didn’t really matter or something. 
Ryder 
12–14 years 

Well, I felt fine having a voice but not a big impact really. 
Lucy 
12–14 years 

She didn’t listen to anything I said and interrupted 
everything that I had to say ... and she was trying 
to force me to go with Dad.    
Tahlia 
12–14 years 



     
  

             
 
      
         

            
        

         
         

         
      

Key findings: Services of assistance to children 
and young people 

Children and young people want to engage with support services that are familiar with 
their situation: 
• Most participants (70%) reported family members as a source of support. 
• Almost ½ described receiving support from their school counsellors or teachers. 
• More than ½ indicated that friends and peer support could play a key role in 
assisting them to cope with their parents’ separation. 

• A majority of young participants (62%) had access to mental health services and 
more than ¾ of these reported that these services were helpful. 

• Accessible counselling and support services during and post separation prioritised 
but issues were identified with visibility and accessibility of services. 



    
    

    
    

   
  Max 

12–14 years 

... tell who you trust ... 
and ask for their advice... 
and ask for their support. 
Because, like, the more 
support you get the better 
you feel about the situation. 
… don’t be afraid to say 
what you truly want. 



      
     

        

      
             

  
          

   

     
     

          
     

Key findings: What is effective practice from the 
perspective of children and young people? 

• Family law system professionals to listen more to their views and experiences. 

• Genuine and good listeners employing child-inclusive approaches: 
– Enable children and young people to contribute to, and be accurately heard in the 
decision-making process; 

– to keep them independently informed of the nature and progress of this process; 
and 

– Pro-active and act protectively. 

• Access to ongoing therapeutic support and assistance. 
• Ongoing communication, flexibility and receptive to change. 

• Training and professional development to improve capacity to build trust with, 
and support, children and young people. 



      

         
 

 

      

  

 

Savannah
15+ years … I know they’re like professionals 

and they’re really, like – I don’t know, 
when I think of the court, I think like 
uptight, but like I just think they need 
to be really down to earth. 
You know, need to put themselves 
in our shoes a bit more. I just think, 
yeah, I just think they need to be 
more human beings.Savannah 

15+ years 



 
       

       

       

     

     
             

      
 

 

Zoe
12–14 years

Just listen and go through with things you say 
you’re going to do. So, if you say you’re going 
to help them, HELP THEM. If you say, okay, if 
you want me to stop, we’ll stop. JUST STOP. 

Just show them and you’ve really got to build 
that trust but you’ve got to understand them. 

Like put yourself in their shoes and think, 
okay, how would a this many year old think 
about it? And how would a this many year old 
think about it? 

Zoe 
12–14 years 
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Topics 

• Key findings of the research 
• UN Convention and Rights of the Child 
• Family law reform and family dispute resolution 
• Supporting the participation of young people through 
professional development 



   

         
        

       
        

         
         

  
        

        
           
     

Key findings of the research 

What young people said about effective inclusive practice in summary: 
• Family law system professionals should listen more to their views and 
experiences and for that to be given due consideration 

• Its important to them that when parents and professionals are having 
conversations about what is happening and is going to happen they are also 
given opportunity to have a say about their lived experience, needs, 
concerns, views and expectations 

• They should get information about what’s going to happen when decisions 
have been made and opportunity to receive and give feedback 

• That professionals can learn how to do this in the best interests of children 
and young people and their safety 



        
   

       
         

 

Everyone else is having a say – give children and young 
people a bigger voice 

Taking the conversation focus away from the conflicted and accusatory 
way of relating and communicating in when engaged in family dispute 
resolution. 



         
     

 
           

         
 
             

  
 

          
    
 

           
         

Articles of UN Convention on Right of the Child 
In child friendly language – key in family law proceedings 

Article 12 
Children have a right to say what they think should happen when adults are making decisions 
that affect them and to have their opinions taken into account 
Article 13 
Children have the right to get and share information as long as the information is not 
damaging to them or to others 
Article 18 
Both parents share responsibility for bringing up their children and should always consider 
what is best for each child 
Article 19 
Governments should ensure children are properly cared for and protect them from violence, 
abuse and neglect by their parents and anyone else who looks after them 



         
           
   

          
       

    

          
       

UN Convention on Rights of the Child 

We can take an educative approach to informing parents of 
UN Convention ratified by Australia in 1990 embraced in the Family Law Act 
1975 amendments in 2006 as “best interests of the child” 

This approach to informing parents of the importance and value of child 
inclusive process has had a strong impact (FRC Logan SE QLD) on how they 
feel about their children participating 

It also validates the intention of child inclusive practice and brings clarity for 
practitioners when getting caught up in the polemics and politics 



       
    

         
            
          

           
       

        
 

Supporting the participation of children and young 
people through professional development 

Young people consulted in the research have said that adults/professionals 
can learn how to be more natural with them. And have conversations about 
their lived experience for their safety: psychological, emotional, physical. And 
for this to to be given primary consideration in matters where their living and 
time spent with parents arrangements are being discussed and decisions 
being made 

This view is directly in line with the key articles of the UN 
Convention, 12,13,18,19 



              
           

 

      
      
          

                
            
          

             
            

      

           
             
                

             
          

          
    

Advocating for the rights of children and young people is the responsibility of governments
and those who have power in procedural matters and decision making affecting their life, 

wellbeing and healthy development 

Quote Megan Mitchell, Children's Commissioner 
16th National Family Law Conference. Wednesday 8 October 2014 
Ever seen or heard? The voice of children in family law: 

“The UN Committee on the Rights of the Child has stated in General Comment 12 that while the 
right to be heard means that children’s views must be taken into account, it does not necessarily 
extend to making decisions consistent with those views. This reflects the interdependent and 
complementary relationship between the right to be heard and the consideration of the child’s best 
interests.(15) The UN Committee also stated that children should be given feedback about how 
their views have been considered in the decisions made.(16) 

The Australian Family Law Act, as it currently stands, seems to undermine the relationship between 
these core principles by diminishing the right to be heard. In their analysis of international models of 
child participation in family law, Taylor et al, in line with (Parkinson’s) views, claim that the Act is 
inconsistent with the intention of the UNCRC because “ascertaining the views of the child is 
included as one of a number of ‘additional’ considerations rather than a ‘primary 
consideration’”.(17) In contrast, the Convention emphasises the right to be heard as foundational, 
not additional to decision-making processes”.(18) 



             

          
        
       

         
          

    

Creating opportunities for children to have their views and opinions heard should be
independent of the intention to gather information or bring feedback for disputing parents 

When we can support the parents through our processes to hear the 
experience, views and wishes of their children, this serves to bring a 
readiness to look beyond their own needs and seriously consider the needs 
of their children. Building on strengths and positioning them as parents not 
litigants; focusing on the parenting of their children, their best interests, 
what they need for happiness and healthy development 



  
      

 
   

          
        

        
     

Shielding children and young people from the family law system and dispute 
resolution brings silence and not safety. 

We can find ways of protecting children through participation, and not 
through exclusion. As professionals in the family law system and child 
protective systems we are advocates of child rights and have a vital role

to play in making participation happen as the norm 

Little progress in child inclusive practices in over ten years since the reforms in 
the family law system and introduction of family dispute resolution indicates 
clearly there are significant individual and systemic barriers that are impacting 
the effectiveness of child participation practices. 

http:exclusion.As


               
           
             

         
               

   

        
        

               
  

A paradigm for advancing inclusive practice 

• Young people are capable and have the right to have a say about their views and opinions on 
what is and is not in their best interests as they are affected by parental separation in every 
area of their lives. UNCRC says they have a right to have a say and be heard 

• Family law professionals are capable of changing systems and organisational culture in ways 
that place children and young people first and foremost in accessing justice. We will create 
ways and means to do this 

• Family law professionals can communicate with children, young people and adults safely 
using child focussed non-adversarial means for addressing family violence, family safety and 
parenting after separation. We will learn what to do from consulting young people and 
professionals who currently do this 



              
    

       

              
        

       

                
     

             
            

    
  

Paradigm for practice contd... 

Move away from traditional models of ‘mediation’ and implement all the aspects of more contemporary 
dispute resolution practice in FDR, bringing a richer and more wholistic experience to resolving disputes 
and dissolving acrimonious ways of relating about children, out of court 

Courts give greater weight to the requirement to ‘attempt family dispute resolution’ when parents refuse 
or fail to participate and order participation as the most effective means of resolving disputes, restoring 
safety and ensuring children’s needs and interests are given highest priority (Family Relationship 
Centres) 

When court is the best and safest option court Family Consultants can meet with young people and 
parents in family relationship friendly work areas 

Child and family relationship professionals and family law professionals can work together for child 
safety and strengthening relationships. Whilst also protecting children and young people from being 
overlooked and making their valuable contribution to changing the way parenting disputes after 
separation are managed 



    

           
     

       

              
              

  
 

                  
             

              
      

    

               
       

What many FDR child inclusive practitioners who consult frequently with 
children have said 

Childrens views about what is ok and not okay in their experience of family and separation and 
their expectations for quality of life and safety, are aligned with the best interests of children as 
expressed in family law and key articles in the UN Convention. 

The child/young person’s own story of what’s been happening is generally quite consistent with 
what we know from assessment conversations with their parents. What can be different is how 
they describe they were affected and the impact on their relationships and quality of life.   Why is 
this important? 

When parents hear this it brings insight to their own behaviour, what is OK and what needs to 
change. If the purpose is to make arrangements that serve their best interests, surely this insight 
is the most authentic and compelling in guiding solutions focus and decisions. Sustainable care 
and parenting plans are achievable when all concerned parties can have a say about their 
interests and needs. 

There will be occasions when this is not possible. However, such circumstances are limited and 
should not be considered the norm. 



        
 

     
          

 
             

              
          

 

            
      

         
           

Evidencing the effectiveness of child inclusive practice in FDR in FRC 
In 2014 FRC Logan undertook an action research (AR) activity over a period of 12 months under 
the leadership and management of the presenter.  The project included all staff and active clients 
and undertook to evaluate the effectiveness of two models/pathways of child inclusive practice: 
a) One child consultant responding to referrals using screening-out based on parental capacity 

assessment (6 FDRPs) 
b) An FDRP also trained as a child consultant (FDRP/Child Practitioner) and a totally inclusive 

screening-in approach for all children over school age. Non inclusion was in response to child 
or young person’s developmental presentations or health capacity or suitability for FDR 
assessment outcome 

AR activities included exploring the beliefs, attitudes and values of practitioners about children/YP 
and their capacity for participation in child inclusive FDR. Reflection on the FRC culture and the 
positioning of practitioners in client engagement with parents. Review of all the administrative 
processes and procedures in FDR from the first point of contact with parents. Collecting feedback 
from children and parents post FDR 



   
              

            
     

            
 
               

      

         
      

     
        
       

          

Outcomes of the AR and impact on service FDR service delivery 
• Steady increase in child participation 
• Increased knowledge and confidence in parents of the purpose and value of child inclusion in 
FDR 

• Increased knowledge, clarity and confidence in FDRP’s and general staff of the purpose and 
value of child inclusion in FDR 

• Advancement of FDRP skills and collective impact for the emergence of fully focussed child 
inclusive culture 

• Reduction in the frequency of parents returning to FDR in a 3-6 month period. Reduction in 
the number of 60I (c) Certificates issued 

Participation rates of children and young people 2013-2014 and 2015-2017: 
2013-2014 = 63 individual and sibling sessions 
2015 = 344 individual and siblings sessions 
2016 = 370 (292 individual and 78 sibling sessions) 
2017 = 448 (individual and 151 sibling session) 

7 FTE FDRP’s and on average 5 acting as Solo FDRP Child Practitioners 



    
    

      
         

      
        
     
           

       

       
        

What Family Law (FDR) practitioners, counsellors and child and 
family workers can do to communicate effectively with children and 
young people outside of court: 

• Develop transparent policies, processes and procedures for the 
information of staff and clients, that position young people as 
having the same human rights and intelligence capability as adults 

• Child inclusive culture involves all staff and is explained to clients 
from the first point of contact 

• Meet with children and young for their own right and discuss age 
appropriately how they see things and listen to what they say can 
help them and their family 

• Provide information in age appropriate language about the 
purpose of inclusion for children and young people 



        
      
           
          

       
       

    

• Develop the narrative skills to feel confidently and competently able to 
have conversations with parents about behaviour and their actions 
getting in the way of their children and young people feeling safe, 
respected and having a meaningful relationship. Motivating the will to 
change 

• Use solo practitioners in child inclusive process wherever possible 
• Seamlessly coordinate administrative systems to be timely, flexible and 
well communicated to everyone involved 



     

    

                
                
            

  

Its time to move from theory to practice with clarity, confidence and 
determination as we are now seeing the new generation emerging with 
the same, if not more, impacts of intractable and unresolved parenting 
disputes as highlighted in the research that informed the first reforms to 
the Australian family law system in 2006. Every Picture Tells a Story 2005 

“Life will impose difficulty and sometimes trauma upon those who are least able to determine their own paths: 
children. If at these times we can lend children our minds, and build environments for their emotional safety and 
recovery, we make the load more manageable and less damaging to the developing self.” 

Dr Jennifer McIntosh 

http:children.If


          
          

         
         

      
 

           

Through our signatory to the UN Convention on the Rights of the 
Child we can all act to enable children’s rights. And create 
opportunity for them to have a say, express their lived experience 
and share their views on what they consider to be parenting 
arrangements and relationships that serve their best interests and 
rights. 

When we do this we show that we value, respect and protect them 
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