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Introduction 

This Discussion Pap~r addresses some of the broader social and legal 
issues surrounding reform of the Family Law Act. It arose first from dis· 
cussions of the Family Law Council's report entitled AdminiJtration if Family 
Law in Australia (1985), which itself arose from the Attorney·General's 
concern at violent attacks on members of the Family Court of Australia. 
Publication however was delayed by cuts to the Institute's budget. It is now 
revised substantially and published by courtesy of a grant from the 
Victoria Law Foundation. The Institute gratefully acknowledges this 
support. 

The Australian Institute of Family Studies submits that consideration of 
administrative changes in the Family Court would benefit from being set 
in a wider framework. Divorce is both a social and an individual problem. 
Moreover, it is only the end.point of a long process of marriage and family 
breakdown, a process which should be the major focus of attention. It is 
important to draw the distinction here between what is private and what is 
public. For just as abortion may be seen as an undesirable social phen. 
omenon yet may become an acceptable private action for some indivi· 
duals or couples, so too divorce may generally be disapproved and 
undesirable yet be seen by individual couples as the best solution for them, 
regardless of its social consequences. 

Modern society has moved away from regulating such personal decisions, 
but the social consequences remain. The underlying nature of the family 
unit may not have changed, but the mechanisms by which family activities 
are controlled, such as marriage, sex role expectations, limits on the exer· 
cise of free choice, have changed dramatically. 

This paper provides some brief insights gained from overseas and Aus· 
tralian research on how changes in the nature of the family and the 
institution of marriage might bear on the Family Court of Australia. Then 
follows some discussion of the family law system and what Institute 
research findings suggest about the ways 'clients' view that system. The 
paper concludes with a series of suggestions, rather than recommen· 
dations, in the belief that re· thinking of accepted wisdom about marriage 
and divorce, rather than an over· eager grasping of what could be only 
piecemeal 'solutions', is essential. 

Doubtless, administrative structures and procedures of the Family Court 
of Australia can be improved in various ways to reduce hostility, confusion 



and dissatisfaction. Some of the Institute's research bears on these issues 
and is reported on here. In examining the administration of the existing 
legal structures, we must avoid presupposing that those structures are 
either appropriate ones or that they are to blame for current prob. 
lems. 

There may be reason to question the appropriateness of the separate 
family.related court structure in the light of changes in social values con· 
cerning marriage and, in particular, to question how the 'fortress court' 
image and mentality created by violence can be deflected away from that 
family court structure. In large part, the goal of a helping court has been 
achieved, only to be damaged by violence; and by accusations of ineffi· 
ciency and administrative delays. The 'fortress court' image may only be 
overcome by drastic re· thinking of the separateness or the structure itself, 
as well as its procedures. On the other hand, we should not be panicked 
into assuming that the 'blame' lies at all, or at any fundamental level, with 
the Family Court itself. The causes of family law problems may lie in the 
nature of marriage as an institution in a modem and rapidly changing 
society such as Australia. Perhaps even with the best court facilities, the 
best judges and court staff, the best administrative procedures possible, 
there would still be the hostility and misunderstanding as exists at 
present. 

It should be stressed that much of what is contained in this paper is specu· 
lative rather than definitive and cannot be supported fully by scientifically 
objective research evidence. Where there are such data, they are refer· 
enced, but no special validity is claimed for the views expressed, nor are 
they those of the Institute as a body. The paper is offered asa vehicle to 
stimulate thinking beyond the confines of legal and administrative mat· 
ters. 

It was written by Don Edgar, Director of the Institute, but contains sec· 
tions drawn from other Institute papers by Margaret Harrison, Peter 
McDonald and Helen Glezer. The entire staff and Board of Management 
have commented on earlier drafts and contributed many of the ideas 
contained in the paper. All these inputs are gratefully acknowledged. 
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1 The Changing Social Context of 
Marriage 

There seems no doubt that if we look at the family unit from a sociological 
and historical perspective, the second half of the twentieth century will 
mark a period of notable transformation. Indeed, since World War n, we 
have been living in the 'Age of Familism' (Canada, 1983). 

Partly because the family is such a fundamental social unit, arising as it 
does from mankind's basic sexuality, the long infancy period which 
requires extended nurturing and protection, and the greater control over 
the environment which social interaction confers, it is difficult to see how 
change in the family could ever take place if mankind is to survive. 
However, the socialform which families take in different societies and over 
time reflects and creates variations and changes in the resources which 
form the basis of control, the nature of economic exchange, and the 
groups who have power over both resources and cultural meanings. 

It is worth remembering that the word 'family' in its currmt meaning of 
close kin group, is fairly recent. Deriving from the Latin famulus (servant), 
and familia (household), it referred until the mid· seventeenth century to the 
entire 'household', including servants, or to the 'house' of a particular 
lineage. Williams (I 976) suggests that the modem usage of family as a 
small kin group in a single house grew not so much from the bourgeois 
family of early capitalism but more from the new working class and lower 
middle class who were defined by wage· labour. As he puts it: 

Family or family and friends can represent the only immediately positive attach· 
ments in a large· scale and complex wage-earning society ... it is a history worth 
remembering when we hear that 'the family, as an institution is breaking up', or 
that, in times gone by and still hopefully today, 'the family is the necessary 
foundation of all order and morality'. (p.ll I) 

Statistics Canada (Canada, 1983) sums up its review of divorce law and the 
family in similar vein: 

... viewed across the sweep of history and different cultures, [the family] has 
had neither the form nor the functions of today's version. Rather, for many 
cultures and for much of history, the fundamental unit of sociation has been the 
household and not the standard nuclear family with its two parents and their 
immediate offspring. Nor has this household been formalized by the require
ments of church and state as the family is today. Across time and across cultures, 
the household has had many or few members, has pivoted around the authority 
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of a central female or male, and has been structured with greater or lesser 
importance determined either by marriage or by blood relations. (p.23 I) 

It is important to emphasize that 'the family' is sociologically prior to 
'marriage' and its various connotations. As Wittich (1976) argued, drawing 
on the work of Malinowski (1944), Zelditch (1964) and otners: 

The family is embedded in instinctive life resulting from the biological necessity 
of pres'ervation of the species ... This binding force of the family has been 
intensified by ethical concepts and other controls ... and became a social insti· 
tution called 'marriage'. 

In this light then, it must be kept in mind that marriage, kinship stmctures, 
divorce, child care and so on, are all social mechanisms by which certain 
goals and interests are achieved. They are not immutable or universal 
social forms at all, as should be manifestly clear from any scant knowledge 
of history or anthropology. We must therefore ask who or what produces 
these social mechanisms as they exist now in our society, and why they are 
changing, if they are. 

Several factors made the period following the end of World War 11 unique 
as a context for marriage. 

Demographic trends 

Briefly, since the 1950s, there have been marked shifts in resources which 
must help explain family change. Women's entry into the paid labour 
force certainly did not start in the 1950s. In fact, thousands of women who 
proved they could do 'men's jobs' during the war were pushed (reluctantly 
or willingly) back into the family home after the war to participate in the 
traditional post· war breeding boom of national replacement and rebuild· 
ing. But those offspring, because of the need for a more highly educated 
workforce and because of their parents' relative affluence (in Australia at 
least) gained better and more universal education and training than any 
previous generation. Pearl (1984) argues that the promise of education for 
all (even for Blacks) in the United States was fulfilled in remarkable fashion 
and schools were highly efficient in educating the new generation. 

Ironically, because of the prevailing assumption that jobs should go to 
males rather than to females, school retention rates for girls exceeded 
those for boys in the 1970s, even though girls were usually still channelled 
out of higher status career pathways. Coupled with this was the influence 
of rising expectations for better living standards which led to smaller 
family siie and to mothers returning earlier to paid work (if only part time) 
and thus contributing significantly to the hitherto male breadwinner role, 
to paying for their children's further education and to modelling a dif. 
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ferent type of 'mother/wife' for their offspring. Of course, we need to_ask: 
Which women took which jobs, at what salary level? Which children 
stayed on at school and which were still forced to leave early (Australia's 
overall retention rate still being lower than many other 'advanced' coun
tries)? We also need to ask why women's participation in the paid labour 
force in earlier centuries did not have the same effect on family life. 
Change is usually produced by a combination of forces, not one alone. 

Demographic changes have been important in all of this. First; the post
war need for reconstruction and regeneration led to a 'marriage boom' 
followed by the 'baby boom' of the 1950s. It is not widely understood that 
marriage rates respond closely to temporal events such as wars and reces
sions. In Australia, as elsewhere, the Depression years of the 1930s led to 
postponement of marriage, with the lowest marriage rate being reached in 
1931. Marriage then became a 'wartime disease' hitting its peak in 1942, 
with the marriage boom continuing through to the 1970s when economic 
recession again made its mark. During the mi'_rriage boom period people 
married at younger ages than previously and almost everyone married. 
The proportion of women who never married fell from 17 per cent in 1921 
to only 4 per cent in 1981. For men, the decline has been from 20 t08 per 
cent. 

The point is that almost universal marriage is not only unique in our his· 
tory, it is also likely to be a major cause of increased divorce. On any 
normal curve, the probability is that around two-thirds of marriages will 
be average and the rest will be at either extremity, that is, either very good 
or very bad. Moreover, early marriage is known to be linked to divorce 
(Ferri, 1974; Finer, 1974). If we look at the divorce figures for the post-war 
years, we see the increase corresponds with the marriage boom, peaking 
in 1947, then levelling off until a new increase commencing in the mid-
1960s. The average increase in number of divorces under the Matrimonial 
Causes Act for each of the years 1968-1975 was close to 2000 per year. The 
sudden peak in divorces of 1976-7 7 reflected the backlog of couples often 
long separated but refusing to use the fault clauses that applied prior to the 
Family Law Act (1975). 

It is therefore misleading to think of divorce increases only in the context 
of the Family Law Act. The increase had commenced prior to 1975 and so 
must reflect changes in the preceding social context. 

Of course, the post-war marriage and baby booms were responses to other 
factors as well. One was the relative affluence, prosperity and rising expec· 
tations of Australians; another was the influx of migrants. 

Affluence and higher material expectations meant that fertility levels 
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could rise. In societies such as ours where children are no longer needed to 
help earn family income (and where they no longer die in infancy and have 
to be replaced) it is easy to forget that economic factors still affect fertility. 
In the early 1930s Australian births fell below replacement level, increas· 
ing thereafter to peak in the period 1956-1960, staying high until 19 71 and 
then declining markedly to bottom out in 1980 at the lowest fertility level 
ever recorded. 

pespite a slight increase since then, the significant feature is that the baby 
boom period, like the marriage boom, was unique. The earlier age of 
marriage and consequent early births coincided with older women also 
continuing to have children, the net result being a rise in the number of 
births. Many of these births were to migrant families, since Australia's 
immigration policies favoured those of marriageable age (Storer, 1985; 
Wilton and Bosworth, 1984). Not surprisingly, society was geared to child· 
bearing and childrearing on a large scale and social attitudes stressed the 
role of women as homemakers. Despite their wartime experience in the 
paid labour force, women expected to have children and to look after 
them at home, and so they did. As well, the wartime experiences of many 
migrants doubtless added to their strong desire for economic security and 
family stability. 

Nonetheless, a significant change in the status of children had taken place. 
They were no longer 'producers' who might help the collective family 
economy; they were 'consumers' on whom all care and attention could be 
lavished. Although their mothers had low education levels and low work· 
force participation, these children were encouraged to stay on at school to 
gain qualifications and enhance their opportunities for improved job sta· 
tus and standards ofliving. Inevitably, the values they espoused would be 
different from those of-their parents and their attitudes to marriage and 
having children likely to be strongly influenced by their own personal 
expectations and aspirations. 

Children do cost money, especially if they require longer education and 
training for later employment. So two things follow with the new status of 
children in families. It is likely that one income will not be enough to 
support a family in the manner to which they aspire. So married women 
are more likely to seek paid work, if only part· time. By 1966, one· third of 
married women in their forties were in paid work, and by 1981, 60 per 
cent were in the paid labour force. The cost of children is also likely to lead 
couples to delay having them and to reduce the number they have. In 
Australia both things happened, especially once the period of post·war 
affluence began to tail off and recession, inflation and rising unemploy· 
ment were felt in the 1970s. Whereas 68 per cent of the women who 
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married in 1960 had given birth to their first children before the end of the 
second year of marriage, this had dropped to 54 per cent for those married 
in 1967, to belo\V 35 per cent for those married in the late 1970s. In 
addition, total fertility dropped to its lowest level in 1980 and despite a 
slight rise since is unlikely to return to a high level. 

Increased personal control 

The mechanism for this decline in the total fertility rate has been the 
increased control people have over sexual reproduction. Although con· 
traception has always been practised, the modem birth control pill is 
historically and socially significant because it is reliable and. because it is 
controlled by women. Despite some criticism that scientists have put little 
effort into male contraception and that the pill has undesirable side· effects 
on women, the power of married women in society was markedly 
enhanced by the pill's advent in the 1960s. Children could no longer be 
imposed or accidt:ntal for those willing to take the pill, and men had to 
discuss the progeny issue in a new light. 

Some theorists in anthropology and sociology have argued that marriage 
as an institution cannot be 'explained' in terms other than the control of 
sexual reproduction. But sex can be had without marriage or children, 
children can be cared for without marriage, economic production does not 
need the family I,lnit. Levi·Strauss (I 969) saw marriage as having little to do 
with the sexual urge but much to do with the incest taboo and the sexual 
division oflabour. However, Malinowski (I 944) and Cough (I 960) stressed 
the importance of the 'legitimacy principle' and 'legal paternity' as the 
basis for marriage, since only the exclusive sexual rights of marriage could 
establish the child's 'full birth status rights'. Exceptions such as the Nuer 
and Nayar caste in India (where one of several 'visiting' husbands took 
responsibility for a child) or the high illegitimacy rates of the Caribbean 
have led others such as Zelditch (I 964) to argue that marriage is a mechan· 
ism not for regulating sex, or incest, but for ensuring that children born to 
the woman are recognized as the legal offspring of both parents. Since men 
could never guarantee or prove biological paternity, the need for a social 
father provides the basis for marriage (Wittich, 1976). Weber (I930) saw 
the origin oflegal marriage in the widespread custom of high status fam· 

. ilies to give their daughters away in marriage only on the clear assurance 
that they and their children would have preferred status (Clendon, 19771. 
Marriage thus became a status· conferring institution with the 'legitimacy' 
principle (for wives as opposed to concubines, for offspring and for prop· 
erty transfer) only gradually becoming 'legality'. 

In this light, social control over reproduction and social legitimation 



become central to explaining the forms that marriage and family have 
taken. Shifts in the nature of property and the advance of sexual equality 
over status distinctions have changed the social basis of marriage and 
family. Enhanced personal control, and control in the hands of women are 
likely to lead to changes in marriage and the family, as has already been 
suggested. Children become important to couples for other than economic 
reasons, the most important consequence perhaps being that both part· 
ners invest more of themselves (emotionally and fmancially) in the few 
offspring they deliberately produce. Amale·dominated, patriarchal family 
structure becomes less likely when the female has more control. 

Of course, control over reproduction has other consequences. As with 
contraception, abortion has been practised through the ages, along with 
exposure, baby.farming and wet·nursing to remove unwanted children 
after birth. The 1969 Menhennitt judgement in Victoria and the 1972 
Levine judgement in New South Wales, making abortion more readily 
obtainable on medical grounds, had a rapid impact (along with the con· 
traceptive pill) on pre·marital pregnancy rates. Those- who bemoan the 
decline in moral standards' of recent years, especially the 'sexual prom· 

iscuity' of the young, may well be from the 1950s-60s cohort, a group 
which experienced an increase in the percentage of brides pregnant at 
marriage from 14 per cent in 1951 to 23 per cent in 1964. Pre-marital 
pregnancy declined substantially in the 1970s; fewer people are now 
forced to marry and have their children early in their marriages - two 
factors likely to cause later marital instability. 

Behind all of these changes is a fundamental shift in social values, lifestyles 
and expectations that must be kept in mind when considering divorce, the 
Family Court and the emotional intensity that surrounds it. 

Shifts in social values 

To explain change, we also need to ask how new definitions of what is 
acceptable or legitimate behaviour come to be socially respected. The 
central ethic of Western societies has long been that of individualism, 
expressed in various forms of Judaism, Christianity, the Enlightenment, 
the Protestant Ethic and the spirit of modem capitalism. Yet strict nor
mative expectations have been established in relation to legitimate 
male/female roles, husband/wife duties and obligations, the place of the 
family as the venue for private life within the public life ofthe community. 
In fact, the family has been manipulated and controlled as the most central 
mechanism of wider public control. For example, the State and the Church 
have variously permitted certain freedoms and latitudes for behaviour 
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within the bounds of family life, while circumscribing other behaviour 
such as sex outside marriage or too much reliance on the public purse for 
family support (Donzelot, 1979). 

However, individualism as a dominant value ethic has not been permitted 
to outweigh social obligations and rigid role prescriptions in which tra· 
ditional authority is based on and reinforced by personal loyalty, obedi
ence and custom. Weber (1930), Durkheim (1933) and others examined ex· 
haustively the ways in which a more complex division of labour required 
more flexibility, inter·changeability and delegation of authority, thus 
opening up vast new realms for the development of individual compe· 
tence and decision making; though the bureaucratic nature of this new 
'rational.legal' authority (with its stress on clear rules, lines of command 
and coordination of functions) could become an 'iron cage' setting limits to 
man's freedom, creativity and personal responsibility. In man's new state 
of alienation from both the products of his own labour and from control of 
the means of administration and of war, the family unit inevitably became 
the one small sphere in which man (not necessarily woman) could exercise 
control and individuality. Because some sense of efficacy and control is so 
important to human survival, it is not surprising that a strong defence of 
the 'sanctity of the home', of 'privacy', ofthe home as 'haven in a heartless 
world' was mounted. 

Marriage and the family have been the focus of what Collins (1983) des· 
cribes as three forms of property rights - material property, sexual 
property and generational property (children) - which both the indivi· 
dual male and the State had every reason to protect and guard jealously. 
As the nature of each of these changes, so too will the balance of power 
and the nature of the family in relation to society as a whole. 

The post· war years with their rising affluence inevitably led to an 
increased emphasis on personal satisfaction and on individualism which 
has long been the central ethic of modem capitalism. Without document· 
ing here the roots of individualism (Williams, 1961, 1976; Glendon, 1977; 
O'Neill, 1973; Durkheim, 1933), conditions in the second half of this cen· 
tury certainly conspired to produce a flourishing of self· exploration, anti· 
institutionalism, a rejection of authority and rigid role prescriptions, 
especially in the 1960s 'flower power', student revolution, Black Rights 
and anti· Vietnam war movements. 

The point here is that people came to expect marriage and the family to 
satisfY individual, not institutional needs. 

'Companionate' marriage arises because we have been taught to seek individual 
satisfaction, as consumers, as persons, as cogs in the machine that binds family 
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and work together. That machine pushes emotional well·being back into the 
privatised world of the home so it doesn't disrupt the efficiency of economic 
productivity at work. Marriage now is a means of personal exploration and 
self.fulfilment, not just a legitimation of sexual and property rights, so the 
emotional pressures on families an~ greater than ever before. (Edgar, 
1980:8) 

Such an insistence on the primacy of the individual {what Lasch (I 979) calls 
'the culture of narcissism'} is unlikely to be conducive to any social unit 
which by its very nature depends upon cooperation, compromise and at 
least partial subjugation of self. When it comes to family relationships, 
individualism is hardly a workable ethic (Edgar, 1983). Although writers 
such as Laing (I965), Fromm (I 9 74), Maslow (I962), Rogers (I 95 1), Reich 
(I 9 74), Castaneda (I968) and others have argued that one can. only truly 
'share' if one 'knows oneself, that message is rather complex and its 
achievement even more so. The mass media popularization which 'co· 
opts' (Sinclair, 1974) such 'countercultural' notions, leads many people to 
misunderstanding, mistakes and confusion in human relationships. And 
though one could argue that such ideas of 'freedom' characterize only the 
educated middle class who can afford to explore them, there seems no 
doubt that social values of this kind permeated widely in the 1960s and 
1970s and had a marked effect on the way many people viewed them· 
selves and their marriages. Writers such as Yankelovitch (I982) and 
Mitchell (I 983) argue that the 'excesses' ofthat era are giving way to a new 
balance within the 'giving/getting compact' that constitutes every social 
transaction including marriage. This, Yankelovich calls an 'ethic of com· 
mitment', a growing concern for connectedness and room for creative 
cooperative expression. There is a hunger for deeper and more sustained 
personal relationships as well as a shift from purely material or instru· 
mental values to what he calls the 'sacred/expressive' ones. 

In the Institute's own research, we do not find much evidence of a turning 
away from mutual responsibilities in family life, though there is confusion 
and some contradiction. While we can cite figures showing a current move 
away from early marriage and remarriage towards de facto relationships, 
an increase in the number of people who will never marry in their lifetimes 
and an increase in the number of childless couples, this does not add up to 
a picture of a society whose members are hell·bent on exploring their own 
individual needs. 

In the Institute's national study of 18-34 year olds (The Australian Family 
Formation Project - 1981-82 IFS Survey), 85 per cent believe marriage 
'provides love, warmth and happiness'; almost as many (more men than 
women) feel that marriage 'develops a sense of responsibility that you 
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wouldn't have otherwise'; 75 per cent agree that 'marriage is for life'; 90 
per cent say 'you should only marry someone you are in love with'; and 90 
per cent of both men and women agree 'husbands and wives shoulq work 
as a team to get ahead'. That seems to represent a quite strong commit· 
ment to marriage as a loving, sharing partnership. 

What looks like a contradiction, however, is our finding that only 40 per 
cent of men and 54 per cent of women agree that 'divorce is too easy to get 
these days' and 92 per cent agree that 'a couple should be able to get a 
divorce if they both want to'. Further, 41 per cent agree 'there are few 
happy marriages these days', and only 40 per cent agree that 'married 
people are more likely to be happy than those who go through life without 
marrying'. When we asked those not currently married why they might 
delay marriage, only 8 per cent said they expected never to marry or 
remarry. But 83 per cent of the unmarried men and 66 per cent of the 
unmarried women said they would delay until they were settled in their 
jobs and financially secure. 

The financial insecurity ofthe 1970s has obviously had an influence, as has 
the image these young people have ofthe current divorce rate and of their 
own parents' marriages. When asked about the quality of their parents' 
marriages, 43 per cent said their parents should have communicated more 
with one another, 34 per cent that their parents should have shown more 
affection and 21 per cent that more personal independence for their par· 
ents would have been desirable. In our detailed case studies of intact 
couples, 48 per cent claimed their marriages were more 'affectionate' than 
their parents', and 42 per cent that the 'tension level' was lower than in 
their parents' marriages. Those as yet unmarried people were cautious 
and wished to minimize the risks of marrying 'the wrong person'. Thus 79 
per cent say people 'should take at least a year to get to know one another 
before marrying'; 78 per cent agree that 'it is all right to live together 
without planning to marry'; and 63 per cent say 'couples should make sure 
they are sexually compatible before marrying'. 

In the Australian Values Study Survey of 1983 conducted by Morgan 
Research, similar attitudes were expressed by the national sample of 16 to 
80 year olds. Only 13 per cent of the entire sample agreed with the state· 
ment that 'marriage is an outdated institution'. An overwhelming 91 per 
cent agreed that mutual respect and appreciation i~ very important for a 
successful marriage, 84 per cent that understanding and tolerance is very 
important and 89 per cent that good communication is very important for 
a successful marriage. On the other hand, only 59 per cent agreed that 
having children is important for a successful marriage. 

There is therefore some evidence to support the 'companionate' view of 
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marriage, but along with it goes some hesitancy and doubt and an 
acknowledgement that if things do not work, divorce is an acceptable way 
out so that one may try. again with a new, and hopefully more suitable, 
partner. 

Our evidence on the decreased rigidity of sex role attitudes has been 
documented in the Institute's 1982-83 Annual Report (Institute of Family 
Studies, 1983c: 1 7 -24) and in several papers (Glezer, 1984a, 1984b; Edgar, 
1984 and 1985)_ Briefly, since the 1970s when a similar study was done by 
the Australian National University, married women are now less likely to 
agree that motherhood should take precedence over a career (7 8 per cent 
in 1971 compared with 46 per cent in 1982) or that the husband's job 
should have priority over her own (85 per cent in 1971 compared with 66 
per cent in 1982). Both males and females agree that husbands should help 
with the housework, although men (24 per cent compared with women, 15 
per cent) still tend to feel they should make the important decisions. 
However 'talk', as our case studies of married couples show, is not always 
translated into action_ 

Significant social variations 

At this point it is also essential to stress that there are significant differ
encesbetween various groups of people surveyed in these samples. In the 
preceding discussion suggestions have been offered for the overall trends 
which relate to afHuence and rising expectations in the post-war years_ It 
should be clear, however, that prosperity and upward mobility did not 
come to everybody, nor did everybody espouse the cause of self
exploration, freedom of action and more equal sex roles. 

To illustrate from the Institute's Australian Family Formation Project -
1981-82 IFS Survey: when we group respondents' value responses accord
ing to a 'traditional-non-traditional' continuum, we find some startling 
disparities which should remind us that no social change is uniform or 
monolithic. In the present context of discussion of the Family Law Act they 
should also remind us that emotions run high where central values are 
being challenged. In response to the statement, 'whatever career a woman 
may have her most important role in life is that of becoming a mother', 
only 7 per cent of the 'Non-traditional' group and 42 per cent of the 
'Moderate' group agree_ But well over 80 per cent of the 'Traditional' 
males and females agree_ Similarly, on an item that taps the theme of 
individualism discussed above only 21 per cent of female and 43 per cent 
of male 'Non-traditionals' agree to the statement, 'people should consider 
the needs of their spouse and children as more important than their own_' 
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For the 'Traditional' group, agreement reaches 94 per cent for males and 
84 per cent for females. 

As well as the 'value· group' differences here, notice also the sex differ· 
ences. There are quite clear disjunctions between how far some people 
have gone in the direction of'non·traditional' values and those others who 
hold to more 'traditional' ideals. Glezer (1984a, 1984b) has analysed the 
factors contributing to such different views. Not surprisingly, family back· 
ground socialization, including religion, ethnicity and parental level of 
education, contribute most strongly. High personal levels of education, 
low religiosity, the wife's participation in the paid workforce and having a 
strong sense of personal power, autonomy, and control all contribute 
strongly to less traditional family values. These Australian findings echo 
much of the overseas research (for example, Kohn and Schooler, 1973; 
Scanzoni, 1983; Cherlin and Waiter, 1981; Thornton and Freedman, 1982; 
Heiss, 1978). 

In a very interesting series of Detroit (USA) studies, Alwin (1984) reports 
steady and significant changes in parental socialization values. Parents 
now value autonomy for their children where once they valued obedience. 
This is especially marked for Roman Catholics whose shift away from 
traditional family values is explained only partly by improved education 
levels, the main factor being the changing family characteristics of Detroit 
Catholics - that is, decreased number of children, improved income 
levels and employment which fosters the values of autonomy. Several 
other writers from the United States explain the shifts in Catholic values in 
terms of the gradual assimilation of Catholic ethnic groups into American 
society, through intermarriage and greater access to institutions of higher 
education (Greeley, 1977; Alba, 1981). 

In the Institute's Australian Family Formation Study - 1981-82 IFS Sur· 
vey there are similar broad ethnic group differences in values. Southern 
Europeans and Middle Eastern people are markedly more traditional 
than, for example, other Europeans, Asians and other English speakers. 

From the Table it is noticeable, too, that males and females from the same 
ethnic background do not necessarily agree with one another. These data 
are indicative only, the point here being to indicate the variety of strongly 
held value differences likely to affect attitudes to divorce and the Family 
Court. The Institute's recently published book on ethnic family values in 
Australia spells this out in more detail (Storer, 1985). 

Some ofthe evidence from the Institute's research suggests that, for quite 
large segments of the Australian population, community values about 
marriage and the family may be out of step with the more 'liberal· 
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Table I: Broad ethnic groups by family values 

Other South Other SE Asia 
Australia English Europe Europe China 

(% Agree) 

Important decisions M 21 22 55 31 44 
should be made by F 13 9 25 20 49 
husband 

A woman is only flllfiUed M 21 13 47 22 44 
as a mother F 25 18 53 38 52 

Husbands should help M 85 89 72 91 89 
regularly with the F 82 82 62 76 76 
housework 

A couple should be able M 91 91 81 84 78 
to divorce if they want to F 93 94 85 79 69 

Divorce is too easy to get M 44 37 75 59 68 
F 52 43 67 69 52 

Source: Institute of Family Studies, Working Paper No. 9, Family Formation and 
Ethnicity, by Siew·Ean Khoo, 1985 

progressive' values on which Australian family law is based. Despite the 
apparently high support for no·fault divorce indicated in both surveyed 
attitudes and in real·life behaviour, it is worth re·stating some ofthe Insti· 
tute's survey figures. Whereas 92 per cent agree that 'a couple should be 
able to get a divorce if they both want to', the statement says nothing 
about unilateral divorce. Also, 45 per cent of men and 54 per cent of 
women agree that 'divorce is too easy to get these days', quite a sizeable 
expression of doubt that is very likely to be linked with the one· year 
separation provision of the Family Law Act. 

One is forced to examine again the assumption that changes in the law 
rarely precede changes in public behaviour. While it is true that prior to 
1976 many couples separated by mutual consent and refused to invoke the 
'fault' clauses of the Matrimonial Causes Act (Edgar, Harrison and Prolisko, 
198 I) and while it is also true that a great deal of public discussion took 
place before the Family Law Act was passed, it should be remembered that 
opposition was and is still strong, and that behaviour (that is, marital sep· 
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aration and divorce) may not necessarily reflect attitudes of approval with 
values underlying the Act. 

A recent study conducted in the United States is informative in this regard 
(Brint, 1984). It uses a range of survey material to 'test' the validity of 
recent political theories which explain the apparent rise of a 'new class' of 
salaried professional and technically trained managers. These theorists 
have wanted to modifY classical 'class' theory which holds that the alien· 
ated working class, with growing 'class consciousness', will form the van· 
guard of revolution, reform or at least challenges to the status quo. 

Quite obviously in the United States, as elsewhere, this has not happened 
and the blue collar proletariat tends to be conservative in both political 
and moral values. Rather it is the highly educated middle class, or some 
segment of its numbers, who lead attacks on established institutions and 
outmoded moral values, and who argue for personal freedom from com
munity constraints. The segment most likely to form this 'new class' is that 
called the 'knowledge workers' in the professions, in the public service and 
highly trained technical managers. They have gained new power and sta
tus against the traditionally powerful elites of the business world (Kristol, 
1972, 1975; Ladd, 1978; Miller, 1975; Ehrenreich and Ehrenreich, 1977; 
Gouldner, 1979; Bruce-Biggs, 1979). 

In Australian terms, similar assertions are made about the 'excessive 
influence' of the 'radicals' of the public service, the tertiary education sec
tor and college-trained management (Chipman, 1984; Conway, 1978). It 
may well be asked whether it was the power of this group of 'knowledge 
workers' in the 1970s which led to the passing of the Family Law Act, and 
whether this same group's views have or have not yet been accepted or 
legitimated by the wider community? 

The United States findings suggest not only that the answer to the latter 
question is negative, but also that the cohort which led progressive family 
law reform in the 1970s may well have been replaced by a more conser
vative new class of knowledge workers within a generally traditional and 
conservative community. Brint (1984) found in the United States an 
'overwhelming conservatism' within the new class of salaried profession
als and technical managers. Despite their high education levels, they were 
neither egalitarian nor anti-business, with only 14 per cent favouring more 
income equality between rich and poor. 

Within this new class, it is occupational type and age cohort rather than 
class which make the difference. Those working in what Brint calls the 
'social and cultural segment', and to a lesser extent, those in the 'human 
service occupations' and in the public sector are more likely to express 
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liberal attitudes and non·restrictive attitudes on moral issues. Education 
level is less a predictor of dissent than it is of self-fulfilment and indiffer· 
ence to high income in a job. 

More importantly, the cohort effect is strong; that is, the mid·1970s was a 
time of more active dissent within the 'new class' than the late 1970s. As 
Brint puts it: 'These [liberal] attitudes were apparently easier to endorse 
when economic conditions were relatively better than they were in the late 
1970s and in 1980' (p.5 7). He claims: 'This oppositional new class ... is, in 
the final analysis, a fictional entity ... fueled for a time by particular his· 
torical circumstances that led to a temporarily greater dissatisfaction with 
conservative outlooks' (p.60). Not only does he find the so·called new class, 
overall, 'conservative and conventional', but also declining in its compa· 
rative liberalism with less favourable economic conditions. It is worth 
noting that another recent examination of trends in social values in the 
United States (Mitchell, 1983) also holds that: 'The liberating power of 
economic advance was nowhere more evident than in the 1960s, when the 
offspring of successful and prosperous parents introduced Inner Direction 
on a massive scale .. .' (p.200). 

There is a warning here which should be kept in mind in considering why 
public acceptance of the philosophy and administration of family law 
might be difficult. Hard times may breed not revolution but conservatism 
and the 'demonstration effect' of high divorce rates and levels of family 
disruption may explain the vigour of the opposition. We who are 
'knowledge workers' could well be out of step with the times. 

This is not to say that factors of social background delineated earlier will 
not continue to exert their influence on attitudes to marriage, the family 
and the law. The new economic independence of women and the avail· 
ability of safe contraception has reduced social control over reproduction 
and placed it in private hands. In that sense alone, the institution of mar· 
riage has lost some of its meaning, rationale and power as a mechanism of 
social control. It certainly changes the place of children within the social 
order. The ethic of individualism may find a new and more fruitful balance 
with cooperation and responsibility, but it remains strong. Freedom of 
movement is central to modern capitalism and we could speculate that just 
as the 'man in the grey flannel suit' with his dependent wife and children 
ready to move to follow his job suited the needs of modern enterprise, so 
too may the present move towards individual living and short· term rela· 
tionships be a precursor of the post.industrial era. The ultimate in indiv· 
idual mobility may require the capacity to sever and re· form personal 
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attachments, and the capacity to care for children outside the stable family 
unit. Some writers have already presaged such a future. . 

... as families under stress disintegrate, they may be producing the sort of 
individuals who are ready·made to take their place in Robert Heilbroner's (I 975) 
dreadful vision of the authoritarian states of the future. Thus, the banner of 
privacy may be flying over a wasteland of psychic, and ultimately social, devas· 
tation. The ideology of privacy may be in fact nothing more than ... tolerance 
and neutrality sloganized to cover up a constant undermining of conditions that 
could make privacy meaningful. (Glendon, 1977:326) 

Certainly, with children being born as a result of modem medical proce· 
dures and with less stigma being attached to single parenthood, there is a 
shift in the role of fathers as both biological and social parents. On the 
more mundane level, we can be fairly sure that women will continue to 
work. that family size will be restricted and that new approaches to sex· 
role behaviour will continue to influence family life. 

Butz and others (I982) in the United States and Hugo (I985) in Australia 
both suggest that the ageing of the post-war baby boom generation and 
the smaller adult cohorts will cause tighter labour markets, a rise in com
petitive wages, longer working hours for more women and a reversal of 
the trend to earlier retirement. Such projections will have dramatic effects 
on our thinking about unemployment, sex roles, marriage and the family 
(Easterlin, 1980). 

Inequality and poverty 

Some further comment is needed on the socio-economic distinctions 
within Australian society. Growing affluence there may have been, and 
increasing levels of education and further training. But inequalities still 
exist, and poverty (however relative that term may be) is clearly a con
tributing factor to marital breakdown and divorce. 

The Institute has documented such inequalities in its submissions to EP AC 
(I985), its AFIT Bulletins (I984 and 1985) and in its report on families in 
poverty (I984). It is no exaggeration to say that poverty and unemploy
ment are the major causes of family disruption. The'Henderson Poverty 
Report of 1970 was greeted with incredulity at a time when unemploy
ment barely existed, but the various reports ofthe Commission ofInquiry 
into Poverty left no doubt that many thousands of the aged, the Abori
ginal, the farm-workers, the separated/divorced and the unemployed were 
living in hard times. The Institute's recent analysis of family income fig
ures reveals a 54 per cent increase between 1978-79 and 1981-82 in the 
number of couples with children living below the poverty line, a larger 
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increase than that for one·parent families (39 per cent). Since 1976 alone, 
"there has been a 29 per cent increase in one· parent families, numbering 
295 300 families in July 1983. Of these, 86 per cent are headed by women, 
only 39 per cent of whom are in the paid labour force and 17 per cent of 
whom are registered as unemployed. 

Since 1975 the numbers of separated or divorced persons living on Sup· 
porting Parent's Benefit or Widow's Pension has risen from 27 000 to 
124 000 in 1983. More than half of them receive less than $120 per week 
(ABS 1981-82 Income Survey, Catalogue No.6523.0), well below the 
Henderson Poverty Line. A lone parent with one child earns 30 per cent 
less than a single person, a mean of $5600 per year, which is 87 per cent 
less than average weekly earnings. As has been suggested elsewhere 
(Edgar, 1985) the emerging 'female face of poverty' in Australia is one that 
damages the prospects of children. We need to be wary of assertions from 
research findings that show no significant impact of divorce on children 
when 'family income is controlled', for without divorce those very marked 
economic effects and their concomitant impact on schooling, quality of 
housing and neighbourhood, loss of peer and parental support, would be 
far less frequent or serious. 

Since the most recent Income Survey, the 1982-83 recession has caused 
close to a doubling in the unemployment rate for husbands with depen. 
dent children (from 4 per cent to 7 per cent), and a rise in the unemploy. 
ment rate for one· parent heads (from 11 per cent to 17 per cent). By July 
1983, 12 per cent of all families (a total of 462 800) had one or more family 
members unemployed. Of these, 83 per cent were married couple families 
(compared to 79 per cent in 1982). A total of 182000 families had no 
member employed and 65 per cent of these contained dependent child· 
ren. Furthermore, during 1982-83, the median duration of unemploy. 
ment for males increased from 10 weeks to 28.1 weeks; for one·parent 
families it was 22.1 weeks for women, 40.1 weeks for men. Add to this the 
concentration of unemployment in certain regions and in particular fam· 
ilies and you have a scenario for increasing family breakdown. A woman 
married to an unemployed man is five times as likely to be herself unem· 
ployed. One might well ask how such people survive. In relation to mar· 
riage breakdown and considering such high unemployment, it is surpris: 
ing that so few battle in the Court over matrimonial property and 
maintenance payments. The fact that they do not do so in large numbers 
should not obscure the fact of widespread family poverty. 

Nor should assertions about 'woman's place is in the home' or about 
'working women taking youth jobs' be let pass. If a wife works part· time 
she increases family income by an average of 57 per cent; if she works 
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full· time she increases it by 82 per cent. Without the income of wives with 
paid jobs, the numbers of families with dependent children below the 
poverty line would increase by a further 97 per cent (ABS Income Distri· 
bution 1978-79 income units, Catalogue No.6523.0). 

Mention must be made here of the spiralling costs of housing, due in part 
to the increasing numbers of dual income families whose higher dispos. 
able incomes inflate housing costs and add to the burden of those on lower 
incomes. Interest rates obviously exacerbate the problem. Anecdotal evi· 
dence from solicitors and lawyers (and some from our studies of divorced 
persons - see later sections) suggests that mortgage burdens and the cost 
of young children are responsible for a good deal of family conflict and 
breakdown. 

Glendon (1977) writes soberly of the optimistic hope that the State will 
furnish: 

.. .individuals and families with minimum economic security and society will 
facilitate participation by men in family life and by women in work life. 
But in the long run we have to consider that, with the decline of affluence, the 
State may not be able to fulfil the task it has set itself and that the family will 
continue to be the major institution through which society deals with de pen· 

. dence. It is possible too that toleration of diversity and liberty of the individual 
will one day be seen as phenomena of affluence. (p.327) 

Such underlying economic factors cannot be altered by changing the Fam· 
ily Court or the Family Law Act. Any government consideration of the need 
for change must keep in mind that the solution to family law 'problems' 
may well lie completely outside the courts, in social and economic con· 
ditions that require positive policies of family support. (See Institute of 
Family Studies Newsletters, Nos. 10 and 11; also the Institute's Submission 
to the Victorian Government Review of Early Childhood Services, 1983a; 
and the Institute's Report to Respondents, Social Support in an Australian 
Community, 1983b.) 

The family as maker 

Lest any impression remain that the family is merely a passive and 
powerless unit buffeted by the winds of demographic, economic and social 
change, we need to be reminded that families are active units, constructing 
and reconstructing their environment to serve their own purposes as best 
they can. 

The Institute has consistently asserted this view of the family as 'the 
crucible of competence', of the child as an active user of family resources 
rather than a passive recipient of parental socialization. But a powerful 
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analysis of 'familia faber' (the family as maker of the future) by Boulding 
(I983) serves as a salutary jolt to assumptions about change from within 
and without the family unit. She challenges the mental gymnastics of social 
theorists who, on the one hand, claim that industrialization and modem· 
ization bring richness, complexity and problem· solving maturity to fam· 
ilies while, on the other hand, stressing the problems involved in adap· 
tation that bring families to breaking point. As Boulding says, we have 
ignored 'the role of the families in creating new institutions at the com· 
munity level, in producing new environments to live in'. 

This concept of 'familia faber' is also a useful antidote to views that stress 
individual statuses within (often almost in blindness to) the family. The 
status of women, the rights of children, the needs of youth cannot be 
addressed without considering family structures and processes. Feminists 
such as Eisenstein (I 984) recognize this, but one wonders whether some of 
those making policy recommendations about women do. Boulding insists 
that the familial household must be a central unit of analysis, claiming 
everyone lives in a household of some kind and defining it as comprising 
'those persons living together over time (unspecified) who perform basic 
physical and psychosocial maintenance and development functions for 
one another' (p.258). Without such a perspective, 'we are blinded ... to 
some key dynamics of macrochange processes that are based at the micro· 
level ofthe household', for the family has never been as bounded or simple 
a reality as some describe it to be, and its members actively change their 
environments to suit their own purposes. 

Boulding refers to the familial identities formed inside households, to the 
sub·cultures formed as households interact selectively with certain com· 
munity structures, to the way 'continued commitment over time multi· 
plies opportunities for extended·kin contact and for shared problem. 
solving in the community', to the way 'the family parliament' changes 
daily as it sifts the alternative realities outside so they 'fit' with familial 
goals and agendas. The family is, in this light, 'a workshop in which solu· 
tions to social problems can be tried out' and it is the activities of 'shaper 
families' which make communities (one might even say, societies) more 
liveable. She points to immigrant groups and to new arrivals in boom 
towns as exemplars of this constructive family role and claims superiority 
(because of wider networks and resources) for dual career families and 
'whole· family involvement' in community activities. There are several 
messages here for policy makers, service providers and researchers, which 
go beyond the scope of this paper. But we should keep in mind that it is 
families which make marriage work, which deal with socially.produced 
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problems, which forge the new values and behaviours which become the 
core values of Australian culture and shape the behaviour of society. 

Summary 

To conclude this section, some of the main elements of changes that have 
already taken place can be outlined. If the future is influenced by both past 
and present, the present situation points to widespread change. For the 
United States the picture is dramatic, but may serve to remind us how far 
things have already gone. 

The combination of rapidly rising numbers of households of smaller average 
size points to major transformations in family structure. By 1990 only three or 
four million of the twenty million new households formed over the previous 
fifteen years will be maIJ'ied couples; the rest will consist of people who are 
divorced, widowed or have never been married (i.e. single or living together). By 
1990 slightly over half of all households will be headed by married couples, in 
contrast to 80 per cent in 1950. Only 14 per cent will consist of married couples 
with a single breadwinner, in contrast to 43 per cent in 1960. This is a picture of 
remarkably rapid change in the direction of much greater family diversity. And 
this, of course, will affect both the social scene and the marketplace. (Mitchell, 
1983:210) 

For Australia, the following picture mirrors similar trends. While in 1981 
85 per cent of all Australians live in 'families', only 39 per cent constitute 
couples plus dependent children. The rest live in families of the following 
kinds: 

12 per cent parents with offspring of all ages; 
9 per cent parents with adult offspring; 
15 per cent couples with no children in household. 

The 10 per cent living in one·parent families comprise. 

5 per cent one parent with dependent children; 
2 per. cent one parent with all offspring; 
3 per cent one parent with adult offspring. 

The remainder do not live in families: 

6 per cent living alone; 
5 per cent living with unrelated others; 
5 per cent in non· private dwellings. 

These figures represent a 29 per cent increase since 1976 in numbers living 
in one· parent families and a decrease of 3 per cent in two· parent families 
with dependent children. In 1982, the closest estimates show there were 
133000 stepfamily households, and 13 per cent of all children under 15 
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were living in one· parent households. Big increases in household forma· 
tion (as opposed to family formation) are clear for single people living 
alone and for 'group' households sharing rent and costs ofliving. Though 
the 1981 Census did not ask or code 'marital status' properly, the 1983 
Australian Values Study Survey found 3 per cent living in de facto relation· 
ships (with 14 per cent having ever lived in de facto relationships); 2 per 
cent now separated; 4 per cent now divorced (with 10 per cent ever 
divorced); and 9 per cent more than once married. Similar figures were 
found in the ABS Family Survey of 1982, Catalogue No.4408.0}. 

This then, is the context within which any discussion of family law must be 
set. Without doubt, marriage and the family in Australia have changed 
and the present period is one of continuing transition. 
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2 The State and Legal Regulation of 
the Family 

The Family Law Act is only one aspect, though an important one, of 
society's legal regulation of the family. In considering how well or 
otherwise family law is operating, therefore, the degree of support it gets 
from other laws must be kept in mind. 

Public versus private control 

Simply because the family is seen as belonging to the realm of private 
activities, as opposed to public affairs, does not mean that the State and 
other public agencies have no influence on it. What must be asked is how 
did the family come to be private and in what senses is it really free to 
make its own choices to behave in its own way? Indeed, no society ever 
permits total freedom in the private sphere though each society varies in 
the extent to which it allows the family (or some of its members) to commit 
violence and rape, to enforce labour, to deny food, education or decision· 
making power within or beyond family confines. Some writers suggest 
that the family has become the major means of social control, all services 
being directed to policing the family, turning people inward and thus 
making it 'possible to avoid the real dangers of the family'S autonomy 
while facilitating social regulation by referring the frustrations of indivi· 
duals to the family, by attaching their dreams and ambitions to it' 
(Donzelot, 1979:233). The work of Boulding on 'jamiliafaber', referred to 
earlier, is a useful balance to this view. 

It is worth remembering that a legal marriage certificate issued by the 
State and, usually but-less frequently of late, sanctioned by religion, is 
historically very recent. In Europe, until the Council of Trent (I562·63), 
private informal marriages had been on an equal footing with public for· 
mal ones, the latter having been important only for the wealthy who 
needed 'legitimacy' to pass power and possessions on to acceptable sue· 
cessors via the marriage· property link (Finlay, 1979; Harrison, 1981; 
Glendon, 1977). But that does not mean that marriage did not exist prior 

. to 1563 or that family units were not regulated by social norms. It was a 
long and compromised power game that led to marriage being taken over 
first by the Church and finally by the codification of State laws (Mount, 
1982). 

As indicated earlier, marriage is a social mechanism for controlling sexual 
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reproduction and the distribution of status and property. It is also a means 
for controlling (by structuring in a special way) the sexual division of 
labour. Mitchell (1971, 1974) insisted that the feminist critique must move 
beyond biological arguments to look at four main 'structures' which, via 
marriage and the family, had led to the oppression of women. These were 
women's roles in economic production; the reproduction of children 
(which many writers held to be the universal basis for the relegation of 
women to the private sphere); the regulation and control of sexuality 
(usually directed more at women than men); and the socialization of chil· 
dren (which had come to be 'the social cult of maternity' replacing other 
economically productive work for women). . 

If one asks what laws, what forms of legal regulation there were in the 
Australia of the 1890s, 1920s, 1950s even, compared with those that now 
apply to women's employment, the reproduction of children, sexual 
behaviour and responsibility for the care of children, one can see starkly 
how much the State's control offamily life has altered. Sex discrimination 
and human rights legislation, equal pay provisions, access of women to 
education and training opportunities all confer new resources and indiv· 
idual power on women. New laws on illegitimacy, abortion, adoption, 
artificial insemination and other means of producing children alter the 
way in which marriage controls sexual reproduction. More liberal laws 
and social attitudes to sexual behaviour, prostitution, homosexuality and 
some removal of the male 'double standard' have left sex to individual 
choice not supposedly restricted, as previously, to sex within marriage. 
And new economic conditions have led to better (though still inadequate) 
public child care provisions, a greater role for schools and other institu· 
tions in the socialization of children. 

Just as marriage through Roman times and through the Middle Ages was 
essentially a private matter only gradually regulated by Church and State 
laws, we are now again experiencing: 

... a dissociation between legality and legitimacy regarding marriage, its con· 
duct and dissolution ... a shift in the posture of the State with respect to the 
family, a shift which is approached in magnitude only by that which occurred 
with the Reformation in most European countries, when the State acquired 
jurisdiction over matrimonial causes from the ecclesiastical authorities. (Glen· 
don, 1977:321) 

On the public. private dimension, therefore, it could be said that the State . 
has progressively moved away from regulation of private choices within 
some areas of the family sphere, although it has at the same time taken 
control away from other areas and in particular away from the male so 
that women also gain the benefit of choice. 
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Writers such as Chester (1981) hold that the essence of modem life is 
'optionality', the freedom to choose for one's self what is right, where to 
go, what to do. Though this will always be held within some form of social 
limits, we must recognize that many previous limits have been removed. 
Their removal may bring benefits but they also create some confusion and 
strong opposition among those who prefer more absolutist moral stan· 
dards upheld by legal sanctions. The reality is, of course, that modem 
society cannot operate within the sorts of community constraints and 
oppressive laws that once held sway (Durkheim, 1933). Where once the 
individual was bound into the system to such an extent that thoughts of 
freedom or individualism were virtually impossible, now the system only 
regulates parts of our lives, such as at school and at work. 

In a book called The Asymmetric Society, Coleman (1982) argues that children 
are the last vestige of an earlier social structure in which responsibility for 
the person, as a whole person, took priority over responsibility in a cor· 
porate sense for some activities of a person who was replaceable: 

The family is the last institution to continue to contain strong elements of the 
earlier form of social organisation. Until recently, family law kept married 
women from full citizenship status, unable to make contracts on their own, and 
under the legal protection and authority of the husband. Slowly, family law has 
changed, recognizing the wife's rights, but it remains a legal entity different 
from any other in modem society, with traces of the old hierarchical social 
structure remaining within it. 
These traces remain principally at one point, in the authority of the parent over 
the child and the responsibility ofthe parent for the child's actions .... For as 
each of the other 'subjects' was freed each could come to exercise responsibility 
and authority over self, with the minimal state exercising only that authority 
necessary to maintain order .... But if a similar emancipation of children from 
the authority of their parents were to occur, then neither the state nor the child 
would be in a position to take over the responsibility. As a result, the 'eman
cipation o( children' has proceeded much more slowly than any other eman
cipation. 
Nevertheless, it does proceed. It proceeds in part because the family is a legal 
anachronism, difficult to sustain in the midst of other social organizations in 
which persons are transient and only the structure is permanent. (pp.121-
122) 

The marriage contract 

The Institute wants to explore closely the implications of changes in the 
marriage contract which the Family Law Act has implicitly imposed. Where
as marriage was once a contract, vague as it may have been, for life (unless 
marital fault could be proven), the Family Law Act made it clear that mar· 
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riage was not for life if either one of the parties decided that it had reached 
the point of irretrievable breakdown. In essence this said that marriage 
was an agreement between two independent and responsible adults to 
share their lives in whatever way they chose until that agreement reached 
breaking point. 

In this sense, the Family Law Act may have started at the wrong end because 
it attempted to clarifY how a marriage might be ended without stressing 
the beginning of the marriage contract. 

Implicitly, nevertheless, it had certain consequences for 'products' of the 
marriage. While property division now proceeds on the criteria of what is 
just and equitable, taking into account the past contributions and future 
needs of the parties, and while the Act tried to deal with children in terms 
of making decisions in the best interests of children, it perhaps failed to 
deal adequately with the structural place of children within the family as 
an institution. The Family Law Act took a very adult view of marriage, for 
adults with independence do carry responsibility for their own actions, but 
the framers of the Act had also to deal with the consequences of divorce for 
children. Precisely because of the dependency of children (that is, they are 
not divisible and they cannot act independently and carry responsibility 
for themselves), some better assertion of both the authority and respon· 
sibility of parents for children is required. Marriage as a contract between 
two adults is very different from marriage as an arrangement between 
adults and children. It could be suggested then that for childless couples 
divorce laws should be different from those for couples with dependent 
children. 

Many people are unaware that this joint responsibility is already asserted 
in Section 61(1) and Section 73 of the Family Law Act, which respectively 
provide (i) that each party to a marriage is a joint guardian and joint cus· 
todian of children unless and until a Court order varies this, and (iD that 
parents are liable, according to their respective financial resources, to 
support their children. For purposes of the discussion here, it is merely 
pointed out that the Family Law Act, in championing adult rights to choice, 
inevitably posed dilemmas for other aspects of the public· private respon· 
sibility dichotomy. Other legislative attempts have been made (via the 
Supporting Parent's Benefit, as described) to pick up those responsibilities 
in new ways, but much more thought is needed in this area. The following 
shows how the law currently deals with the mutual rights and obligations 
of parents to support children. 

Section 61(1) of the Family Law Act 1975 (as amended to 21 January, 1985) 
reads: 
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610) Guardianship and joint custody Subject to any order of a court for the 
time being in force, each of the parties to a marriage is a guardian of 
any child of the marriage who has not attained the age of 18 years 
and those parties have the joint custody of the child. 

Section 73 Maintenance if Children reads: 

73 The parties to a marriage are liable, according to their respective 
financial resources, to maintain the children of the marriage who have 
not attained the age of 18 years. 

It is interpretation of 'according to their respective financial resources' 
which leads to some of the problem of maintenance enforcement. Section 
75 includes as 'matters to be taken into consideration with respect to 
maintenance' such things as: 

75(2) (d) the financial needs and obligations of the parties 
(e) the responsibilities of either party to support any other person 
(m) if either party is cohabiting with another person - the financial 
circumstances relating to the cohabitation. 

Coleman (I982) argues that with the decline of parental authority over 
children there has been a decline in responsibility for children. It is impos· 
sible for persons to be fully independent all of the time and particularly 
with children there is, as he puts it, a vacuum of responsibility because 
parental authority has diminished. 'It is perhaps a sad commentary on 
mankind but as the exploitability of children went down so did the interest 
in having children. Exploitation comes to be replaced by indifference' 
(p.128). 

The law must face this situation squarely and decide whether it wants to 

insist upon parental responsibility or whether the State is going to be 
prepared to pick up that responsibility, or at least parts of it. 

Glendon (I 977) argues that the 'State must intervene in the economic and 
child·related consequences of marriage dissolution and in the problem of 
dependency generally ... It is not a question of whet4er, but how and how 
much?' (p.329). 

To some extent the State has already moved in this direction via the 
Family Allowance, Dependent Spouse Rebate, Family Income Supple· 
ment, Widow's Pension and Supporting Parent's Benefit. Ironically, those 
who criticize the misuse or over use of the Supporting Parent's Benefit 
often fail to see its major impact on society. That impact becomes quite 
clear in the Institute's interviews with divorced persons. Women who 
would not otherwise have had any form of independent income or means 
of survival while supporting their families on their own have been pro· 
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vided by the State with that support. What the critics object to is often 
merely the cost rather than the principle that underlies it, though some see 
Supporting Parent's Benefit as an 'incentive' to divorce. The really con· 
servative critics are correct in their assertion that this action on the part of 
the State has the effect of undermining the responsibility of at least one of 
the parents for the support of their own children. The Sup,porting Parent's 
Benefit is certainly a 'facilitator' of marriage breakdown in that it provides 
an independent source of income outside an unsatisfactory marriage. 

Those who agree that the State should take over this responsibility rarely 
want the State to go the whole way. They too would abhor the situation of 
the State taking over full responsibility for child rearing and child care, and 
they would be aghast at the economic implications of this. Yet we enshrine 
in both the family law and social security legislation principles which lead 
in that direction without fully comprehending their likely effects. 

It could be argued that the marriage contract, therefore, needs to be tight. 
ened not only in terms of the future allocation of finances and property. 
The Weitzman (I981) suggestion that a legal marriage contract should 
specifY the rights and obligations as a couple during and after marriage 
would still be only a partial contract as, according to Coleman, are most 
other contracts in the corporate society. Whereas the traditional marriage 
contract assigned rights and responsibilities over the whole person (usually 
of course giving the male more rights than the female), such a new form of 
contract would limit those rights and responsibilities quite severely. It may 
be necessary then for new marriage contracts to agree that if children are 
to be born by design of the couple, both parties to procreation should 
accept their responsibilities for the period of the child's dependency for 
their maintenance and upbringing. This would have the effect of making 
the birth of children an even more deliberate act than it has become with 
the advent of safe contraception. 

Progressive family law and community values 

A recent paper comparing divorce law in Belgium and the Netherlands 
provides a useful summing up for these comments about the State's role in 
regulating marriage and the family. Van Houtte (I984) describes various 
European nations in terms of their legal approaches to marital breakdown 
and asks why some are more 'advanced' than others. There are five major 
approaches: 
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Divorce - sanctions, in which the 'guilty' spouse is punished for a serious 
failure to perform his or her marital duties, and the 'innocent' spouse is 
somehow 'excluded' from the marriage. 



2 Divorce - fact, which recognizes that the marriage has lost its founda
tion, not from affective bonds (as in 'breakdown' - the third approach) 
but from objective causes, such as mental illness or disappearance of a 
spouse_ 

3 Divorce - breakdown, which dissolves the marriage on the grounds that 
its affective foundation has been irreparably damaged_ 

4 Divorce - by mutual consent, pronounced at the joint request of the 
spouses_ 

5 Divorce - by unilateral will, which merely records the will of one partner 
to end the marriage and precludes any investigation by a judge or 
intervention/protest by the unwilling spouse_ 

To illustrate: on the European scene, Spain and Italy combine types 1, 3 
and 4; Germany and the Netherlands combine types 1, 2 and 3, Denmark, 
Finland and Norway combine types 1 to 4, while Sweden uses only types 4 
and 5_ 

Australia, interestingly enough, uses only types 4 and 5 also, that is, 
divorce by mutual consent and by unilateral will, with type 3 (affective 
breakdown) as the underlying cause_ Thus we must ask why as a nation we 
are so far 'advanced' compared with other countries, and if the law is in 
tune with or ahead of public values_ Van Houtte claims that by 1980, the 
issue of 'guilt' in divorce law had lost a great deal of its importance, in some 
cases even disappeared_ Yet Dutch divorce law which had been more tra
ditional for decades than Belgian divorce law, had now advanced beyond 
that in Belgium_ He explains this in terms of broader social values and the 
way in which divorce laws are enacted_The European Values Study 
(Stoetzel, 1983) shows Belgians are less permissive than the Dutch and are 
less likely to agree with divorce on grounds of affective breakdown_ The 
Belgians are also more punitive in relation to granting alimony on the 
basis of guilt rather than need or compensation_ In other words, the pop
ulation is less 'progressive' about divorce than their laws indicate_ Van 
Houtte says this is because of 'piecemeal reform' in Belgium where com
promises take place 'in the privacy of the political world, the senate 
committee _ _ _ arrangements between the parties _ _ _ without dialogue 
with or say of society as a whole ___ The law is made almost in a social 
vacuum ___ and society-wide discussion therefore gets going only after the 
deal, the pact, has been made' (ppA-5)_ 

Certainly in Australia there was much public discussion of the Family Law 
Act prior to its introduction and discussion of the Act continues (for 
example, the 1980 Joint Select Committee Report and the 1983 Amend
ments to the Family Law Act)_ We could do well to remember that social 
norms may not be as advanced as the law itself and certainly reflect deep 
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value rifts in Australia's multicultural community. Research on Austral· 
ians' knowledge of the Family Law Act (Ozdowski, 1980; Ozdowski and 
Hattie, 1981) shows that even where there was a considerable amount of 
publicity about passage of the Act, very few people in the community had 
any knowledge about the Act's provisions on divorce. Knowledge was 
largely restricted to lawyers or people who had already been separated or 
divorced. Behavioural changes cannot be attributed to laws about which 
the public has very limited awareness, although beliefs and stigma may 
well change as the new law takes effect. 

We know that the imposition of restrictive divorce laws or the absolute 
prohibition of divorce has not in the past prevented marriages from 
breaking down. For example, in Italy in 1954 it was estimated that about 
1 000 000 people were living in what was called irregular unions, where 
one or both parties were married to people other than their de facto 
partners. There were also reports of widespread efforts to evade the 
divorce prohibition by, for example, migrating or establishing a domicile 
in a country with more liberal laws (Rheinstein 1972:Ch.7). 

The numbers of people divorcing can be considered to be the minimum 
group of people whose marriages have broken down and who (for reasons 
such as the desire to remarry) choose to terminate their marriages legally. 
Looking at the divorce rates of different jurisdictions it can be seen that 
these are not only similar in those countries, states or provinces which 
have so·called liberal divorce legislation, but are high where divorce is 
more grudgingly permitted. The Research and Analysis Division, Statistics 
Canada, estimated in 1976 that 40 per cent of marriages would end in 
divorce. This figure is identical to that calculated by the Australian Insti· 
tute of Family Studies for Australia based on 1982 rates. But, interestingly, 
the Canadian law on which their figure was calculated was almost the 
same, in terms of divorce grounds, as the Australian Matrimonial Causes Act, 
which preceded our Family Law Act. The most common grounds for 
divorce in Canada have traditionally been separation for three years, 
adultery and cruelty. 

In 1981 there were 146 000 divorces in England and Wales, compared 
with 74000 in 1971 and 25000 in 1961. In terms of the number of divorces 
per thousand married couples the figure was 12 per 1000 in 1981, six times 
the 1961 rate and double the 1971 rate. Haskey (I984) estimates that 38 
per cent of English marriages end in divorce. While it cannot be claimed 
that England's divorce law is restrictive, the minimum separation period is 
two years, unless fault grounds such as adultery or intolerable behaviour 
are relied on. 

Obviously the decision to divorce is affected and influenced by more than 
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just the divorce laws currently in operation. Other factors which appear to 
be relevant include the social acceptance of divorce in the community, the 
extent to which religious beliefs which prohibit divorce are held, and the 
availability of pensions and benefits for single parent families and of jobs 
for women (the last two also affect the decision to separate). 

It could be argued, in the light of these general shifts in the nature oflaws 
affecting marriage, that less, rather than more, law is needed. If the State 
must be involved in the dependency issues that are a consequence of 
marriage breakdown, we should ask whether the Family Court, indeed 
any court, is the best equipped institution to handle such issues. The 
notion of judges as parens patriae - parents for all of the community - is 
somewhat archaic when we have experts on social welfare, child devel· 
opment, mental health and so on. Indeed, we have already an elaborate 
State· supported structure which handles matters of family income main· 
tenance, child welfare, public housing, taxation. Yet the present family law 
system sits apart, and sqmewhat uneasily apart, from all of these. 

Rethinking the 'best interests' of children 

The Court's treatment of 'the best interests' of children should be exam· 
ined. There is no science of defining the best interests of children, though 
there is a considerable attempt on the part of psychologists and counsel· 
lors to assert such a science. The decision often boils down to the least 
detrimental alternative, again a difficult thing to judge. 

The fact is no·one really knows what will be in the best interests of the 
child. In our research we find that many children years after the separation 
or divorce of their parents still say that as far as they are concerned 'their 
families' exist. They still see their fathers although they live with their 
mothers. Even if they do not see the father on any sort of regular basis the 
father remains a real and important figure in the child's life nonetheless. 
So the event of divorce has a different reality for the child, apart from the 
physical realities of absence, change of housing and often poverty which it 
produces; the long. term reality is one of a deep sense ofloss, problems of 
self.definition and drastic change in future plans. 

The best interests of children are decided by agreement between the par· 
ents in at least 85 per cent of divorce cases, but this is usually based on the 
traditional priority given to the man's career and the traditional notion 
that the mother will be the best child carer. With changing work roles and 
new attitudes towards parenting that may not necessarily always be in the 
best interests of children. We need also to be sceptical of figures reporting 
high levels of agreement on property and financial matters in the Court. In 
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these 85 per cent of cases we know very little about the criteria used for 
reaching agreement. What percentage of men want custody, or what per· 
centage of women do not want it? What sort of custody/access arrange· 
ments are desired, compared with just reluctantly accepted? What do the 
children themselves want? Can they be expected to know? 

As pointed out already, the Family Law Act makes it clear that guardianship 
of the child is joint in virtually every case and in that sense does recognize 
that the parent· child relationship cannot be easily terminated. But our 
data indicate that parents are often quite confused about what the Court 
actually means in its custody and access rulings. Where there is a divorce 
granted or a consent agreement made the parent with the children at 
times asserts that she or he has been given a custody order by the Court 
and therefore has the right to deny the other parent any say in decisions 
affecting the welfare or future of the child. There is no evidence that the 
new amendments to the Family Law Act ensure any greater level of under· 
standing of what guardianship as a parent invo.lves. 

Perhaps we need to challenge and rethink more radically the law's 
approach to the issue of ' the best interests of the child'. It could be argued 
that a complete reversal of the 'custodial orientation' of the Family Law Act 
is required. That is, (consistent with sections 61(1),73 and 75), the system 
should be non-custodial oriented, assuming co-parenting via joint custody 
until otherwise determined by a judge or tribunal of experts. Custody to one 
parent would be awarded only if necessary to protect a child from a 
dangerous or irresponsible parent. In that context, any ancillary applica· 
tion in the direction of sole custody would be viewed as a prejudicial act 
against the child's best interests which lie, until otherwise proven, in being 
cared for jointly by both parents. 

Certain consequences would flow from this. There would be greater incen· 
tive for divorcing parents to remain in close proximity so the child retains 
school and neighbourhood friendship links. There would be greater incen· 
tive too, for maintenance to be paid or, rather, for child maintenance to be 
seen as a mutual and ongoing responsibility. One suggestion recently put 
to the Family Law Council and the Institute (Granger, 1985) is that joint 
physical custody of children could best work on a 'weekday', 'weekend' 
basis, rotating either weekly, fortnightly or monthly. Obviously such 
arrangements would inevitably lead to complex living arrangements for 
children, and not all parents could afford, or even want, to make them 
succeed. 

Some overseas research bears on this issue and the current wave of 
accepted wisdom is that joint physical custody is unworkable and un· 
desirable for children. For example, a recent Canadian report calls joint 
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custody 'the elusive award' (Canada, 1983) and comments that most such 
arrangements 'are probably made privately rather than through the 
courts. This is so because it is seen to be difficult to force parents to co· 
operate in matters concerning their children on a day.to·day basis, and this 
type of cooperation is necessary before a joint custody arrangement can 
succeed' (p.207). This of course might be less true if an assumption of co· 
parenting held sway in divorce proceedings. 

The literature on shared parenting 'is replete with rhetoric and relatively 
bereft of empirical data' (Irving, Benjamin and Trocme, 1984). An article 
by Brown (1984), for example, claims joint custody is 'social engineering 
which reflects the court's preoccupation with parental rights and needs 
over those of children', merely replacing in some States the old imposition 
of a custody access system with a new imposition of equally rigid joint 
cust')dy. She calls for a variety of custodial options and better research on 
which arrangements are 'least detrimental for the children'. A systematic 
review of joint custody law in the United States by Folberg (1984) however, 
suggests that it can work well as long as there is no confusion between 
Joint legal custody' and Joint physical (residential) custody', the latter not 
being essential for effective outcomes. Irving, Benjamin and Trocme (1984) 
studied 200 shared parenting cases and found the arrangement worked 
well for most people. Their data deny the assertion that it is only for the 
affluent middle class, finding for lower status couples committed to shared 
parenting after divorce it was a viable option. Their main conclusion is, 
however, that 'shared parenting is not for everyone'. 

However, we need to avoid translating American findings into practice too 
readily. There is an element of 'professional paternalism' in assertions that 
joint physical custody is 'bad for the children'. Do we have the right to 

interfere with the child's living arrangements while the parents are mar· 
ried? What gives us the right to interfere when they get divorced? If 
divorce produces poverty, especially for women with custody, should we 
not seek alternatives that may reduce that poverty for children? Since the 
law wishes to assert both parents' ongoing responsibility for the care and 
control of children, why should it give custody to one in effect and only 
formal maintenance responsibility and unequal access, care and control 
rights to the other parent? Will such splitting ever work 'in the best inter
ests of the child'? 

We need to challenge the accepted wisdom of 'those who know' that joint 
custody 'cannot work', or who assert it will be 'too confusing for the 
children', and we need to exercise more imagination or flexibility in 
implementing a law which wants to maintain the child's links with both 
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parents and wants both parents to maintain responsibility for their off· 
spring. 

The underlying aim of the Family Law Act to enable adults to terminate a 
marriage that has ended is in fact complicated by any decision to award 
joint custody or by any decision to give access to the non·custodial parent. 
Such decisions enshrine the right of the child to continue seeing or to have 
contact with both parents, indicating that the marriage, or at least its 
products, is not ended. We have to distinguish between marriage as a 
spousal relationship and the parenting relationship, for psychological 
attachments outlast active contact and certainly outlast legal contracts. 
There is an underlying contradiction between the Family Law Act's aim of a 
clean and final break regarding divorce and property settlement and the 
continuing relationship with children implicit in access and maintenance 
arrangements. 

We especially need to remind ourselves that there are economic differ· 
ences in this matter as in every other matter affecting divorce. Legal costs 
for less well off clients may lead them to 'shut up and suffer'; it may also 
mean many of them cannot afford to go back to the Court once events 
prove that their initial agreements were bad ones. Women often have to 
apply for legal aid rather than hire private lawyers. 

Mediation and conciliation options 

In any event the Court is probably a totally inappropriate medium to 
decide the issue of the future of children - the law being a very blunt 
instrument in personal relationships. This means that the Court probably 
needs to move further away from legal solutions to personal problems and 
instead develop a system where parties to a dispute can be brought 
together in a non·legalistic atmosphere to talk through with proper media· 
tion and guidance what will be the best solution. The Family Court 
counselling service is designed to do exactly this. All of this suggests that 
the kneejerk reaction of saying the law is at fault ignores the enormous 
difficulty involved in any personal relationship. 

There is a public image of the law as justice. People in general have tra· 
ditionally argued about issues but accepted the role of the law. The crucial 
point to remember is that it is much harder to accept such arbitration 
when the issues are so emotional and intense. Moreover, it is much harder 
to prove fairness when decisions have to be made about where children 
will be placed. The reality is that there may not in fact be fairness because 
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the marriage has simply broken down and the children had to go 
somewhere. But under the 'custodial mentality' one party has to 'lose'. 
Perhaps a clearer base·line of joint custody, unless circumstances prove it 
dangerous or not economically feasible, would be a fairer way to pro· 
ceed. 

The major point to be made here is that conciliation and mediation are 
central to what was always intended to be 'a helping court'. There will 
always be a few people who cannot agree, who cannot negotiate their own 
settlement of the marriage even with expert assistance, and for them an 
arbitrary legal adjudication will be necessary. For most adults, however, 
the arbitrary decisions of others will not be necessary, acceptable or wise 
to impose. Adult partners should be encouraged to make up their own 
minds, negotiate conflicts sensibly, take responsibility for their own deci· 
sions. If they do so, they will be less likely to feel unfairly treated and less 
likely to renege on those decisions at a later date (Pearson and Thoennes, 
1982). 

The terms used here must be chosen carefully. 'Conciliation' counselling is 
not the same as 'reconciliation' counselling nor is it the same as 'medi· 
ation'. Evidence from marriage counselling suggests that early interven· 
tion is needed for reconciliation to be even a possibility. The structure of 
marriage guidance counselling implies too a willingness to try and sort 
things out, the pattern usually being either that both partners seek help, or 
one does first and the other is drawn into the process. Experienced mar· 
riage guidance people claim reconciliation is virtually impossible after a 
separation of six months or more, so it is most unlikely that couples sep· 
arated the minimum 12 months required by law before applying for 
divorce can be reconciled through counselling to stay married. 

Conciliation' counselling or mediation are closer to what happens in the 
Family Court at present. Trained counsellors are available to help work 
out what should happen to children; lawyers acting as registrars are avail· 
able to advise on financial and property settlements. Their role is to 
mediate between competing parties, to encourage consensus rather than 
conflict, to remind couples of their individual and joint rights and res· 
ponsibilities. In practice however, conciliation can be seen as manipula· 
tion, even coercion and, as shown in the following research section, Family 
Court clients quite often claim bias and the subtle imposition of decisions 
on the part of both counsellors and registrars. 

This suggests that the art of mediation needs further work. That is, the 
skills of assisting people to understand the facts and the possible 
consequences of decisions, not to interpose one's own assessments or 
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preferences on the people negotiating a mutually agreed settlement. The 
goal would be to bring them to reach their own decisions so they feel it is 
fair - much easier said than done. The American Bar Association's House 
of Delegates for example, recently adopted a set of ' Standards of practice 
for lawyer mediators in family disputes' which could be a useful starting' 
point (American Family, 1985). 

Some of the Court's most important functions, such as decisions regarding 
custody, access and maintenance, are not necessarily best dealt with by 
judicial means. Such matters should perhaps go first to child welfare agen· 
cies and the departments of taxation and social security. In this way they 
would be seen clearly as 'dependency' or 'child welfare' matters rather 
than matters for legal dispute. 

Many matters are dealt with already either in the registrar's office or in 
consultation with counsellors. One might well ask what need there is for 
judges, as opposed to Court officials and legal specialists, to handle much 
of this. One might also ask whether it would not be better to have an 
inter· disciplinary tribunal of people, not just judges, to consider the dif 
ficult disputed cases so that the welfare of children is seen as the para· 
mount concern. 

This paper does not offer any definite views on such questions. Rather, the 
aim is to provoke and support a wider· ranging examination of the struc· 
tures presently being used to handle family law. 

As a sobering and challenging conclusion to this section, it is worth quot· 
ing the 1983 report about divorce in Canada, where fault and litigation still 
predominate. 
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Whereas the courts were intended to have been institutions oflast resort, they 
are coming to be the first stop for people in conflict. The exercise of rights is 
coming to replace the practise of rites as a principal means of establishing and 
maintaining social order. The law has become the panacea for all types of 
everyday social conflict rather than a remedy for the more serious instances 
which call for authoritative intervention. 
Families, in contrast to marriages, are either a living reality or they cease to hold 
meaning or substance for their members. Whether they continue to exist as vital 
entities or not is strictly a private matter of choice to be decided by the parti· 
cipants in whatever way they choose, so long as the resulting responsibilities 
continue to be carried by the parties who created them. The law cannot force 
married couples to maintain a functioning family - strenuous attempts in that 
direction in the past failed. The fact of family dissolution can, in the absence of 
substantive legal consequences, be a privately resolved trauma. This happens 
routinely either when no marriage was contracted or when marital obligations 
are not unilaterally imposed by legislation. Current divorce law does not allow 
such a whimpering end; it requires the outward pretext of a bang if a marriage 



has been contracted. By insisting on complex and compulsory judicial process· 
ing we may also be compromising those norms which pertain to the need for 
taking direct personal responsibility for one's actions, norms which would push 
individuals in the direction of restructuring their own lives and social arrange· 
ments without intervention of law. (Canada, 1983:239) 
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3 Research on Divorce and Family 
Law 

The Australian Institute of Family Studies has now completed several 
large studies of family law-related problems_ They include the following 
from the Australian Family Re-formation Project. 

1981-82 Marriage Breakdown Survey (a sample of 295 divorced persons, 
conducted in three States) 

1984-85 Economic Consequences of Marriage Breakdown Survey (a 
sample of 825 divorced persons throughout Victoria, the study 
designed to assist the Matrimonial Property Inquiry) 

1982-85 Adolescents and Divorce Study (a detailed longitudinal study of 
adolescents from divorced and intact families on their reactions to 
parental divorce and its impact on their adjustment and school per
formance) 

1983 Young Children and Divorce Study (a similar picture for young chil
dren from divorced and intact families) 

1983-84 Children in Families Study (a detailed interview study of 400 
children and their parents, including intact, separated, divorced, de 
facto and step families about how family resources affect child devel
opment and competence) 

As well, the Institute has completed several minor studies and published 
papers on related issues_ 

Children's participation in divorce (1983) 
Changing laws for changing families (1982) 
Informal marriages (1982) 
One-parent families and educational disadvantage (1982) 
Cost of children (1984) 
Survey of practices: Section 63, Family Law Act (1983) 
Information collection under the Family Law Act: Melbourne Family 
Court hearings, 1981 (1983) 
Equity and the impact on families of the Australian tax-transfer system 
(1982) 
A roof over their heads: housing issues and families in Australia 
(1984) 
Children in stepfamilies: their legal and family status (1984) 

Some of our findings throw light on matters under review in the family law 
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area (Family Law Council, 1985). It is stressed that much work still needs to 
be done and that readers should not extrapolate selected findings to con· 
clusions that serve their own particular ends. 

The Institute has, from the start, insisted that its samples should be repre· 
sentative and not simply selected from cases that are likely to be atypical. 
Despite this goal, locating people through Family Court files which contain 
out· of date addresses, and only with prior Court contact to obtain per· 
mission, inevitably means a high non·contact and refusal rate which must 
cast doubt on the randomness of any sample. Careful comparisons of 
Institute samples with what is known of the wider divorcing population 
suggest that we have, however, contacted people with a wide range of 
backgrounds, attitudes and experiences, so we can speak with greater 
authority than many other researchers in this area. 

One further qualifYing point should be made before reporting our data. 
Responses to questions about how a divorce was handled by the Court, or 
by lawyers, or about relative satisfaction with the legal process and its 
outcomes are inevitably subjective. That is, they may bear little relation to 
what actually happened, or to how other parties perceived what hap. 
pened. This in no way reduces the validity of what is reported, since the 
way people feel is 'real' and 'real in its consequences' (Thomas, 1928). But 
it does mean that the picture is only partial, from one person's point of 
view, and that the patterns we find in the data may be different had we 
interviewed their partners, or their lawyers, or their judges. 

For example, we find a good deal of criticism of lawyers and the legal 
process, and of the Court itself This is an important finding which must be 
taken seriously, but it does not mean that all lawyers are 'bad' or even that 
these lawyers have done bad jobs. In the highly·charged emotional con· 
text of marriage breakdown, the division of property and future contact 
with children, it is hardly surprising that the Court and associated lawyers 
should be seen in a negative way. Money is involved and compromise is 
unavoidable. Someone, more likely everyone involved, must 'lose' and 
people will blame the agencies of this loss rather than themselves for 
starting the process in the first place. 

Separation, divorce, remarriage 

The first point of significance to emerge from the Institute's 1981-82 
Australian Marriage Breakdown Survey is that people do not divorce 
easily. On the contrary, divorce often takes place only after a great deal of 
thought and agonizing, at least on the part of the initiating partner. It 
should be stressed that divorce itself is but the legal termination of a 
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marriage that has already broken down in fact, in the eyes of one or both 
parties to it. As an American legal academic wrote over a decade ago: 

Even endless repetition cannot make true the proposition that lives or homes 
are destroyed by divorce. What may destroy homes or lives is something quite 
different; the breakdown of a marriage, an event in the realm of fact which is 
different from and regularly precedes that event in the realm of law which is 
called divorce, and which does no more than, ascertaining the fact that a mar· 
riage has broken down, restore the parties to the freedom of entering upon new 
relationships that will be recognised as legally effective marriages and thus as 
socially respectable. (Rheinstein, 1972:5) 

The importance of separation in people's lives is reflected in the design of 
the Institute's study, especially in that section of the questionnaire which 
asked respondents how they felt about and coped with the marriage 
breakdown, and how their children reacted. 

In contrast to divorce statistics which are registered, it is difficult to esti· 
mate the number of people whose marriages break down and who either 
do not separate in the sense that they both live in separate residences, or 
who separate but do not divorce. Wider acceptance of divorce in the 
community, increased public assistance and easier divorce legislation 
would lead us to believe that the vast majority of people who actually 
separate would also continue on to divorce. We know that 88 per cent of 
the people in our sample (all of whom of course divorced) were actually 
divorced within two years of their separation. But in most cases there had 
been long periods of agonizing before separation, and 40 per cent of the 
sample had attempted reconciliation at least once after the first separation 
before the initiation of divorce proceedings. 

Nor does the study leave the impression that people are, despite their 
experiences, disillusioned with marriage as an institution. Nearly 25 per 
cent of our respondents had remarried within two years of their divorces 
and 11 per cent were cohabiting with new partners. Sixteen per cent of the 
single group said they expected to remarry, six per cent said they wanted 
to remarry and an additional 40 per cent said they would consider re· 
marriage, given the right circumstances. Only 15 per cent of the single 
group said they never wanted to remarry. Although remarriage rates are 
apparently beginning to decline somewhat, 33 per cent of all marriages 
performed in 1984 involved at least one partner who had been previously 
married (ABS Marriages Australia, 1984, Catalogue No.3306.0). 

As rates of divorce are nearly the same for people in first marriages as for 
those in subsequent marriages, it appears that for many people a first 
failure in the marriage stakes is replaced by a later success. 
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The quest for 'fairness' 

A third point of interest to emerge from the 1981-82 Marriage Breakdown 
Survey is the degree of confusion in people's minds about 'fairness', and 
'fault'. This is so particularly for the partner who has been left and fails to 
understand fully why this has happened. It is notable that women report 
being aware of problems within the marriage earlier than men, who at 
times seem to have been left bewildered by the wife's 'sudden' withdrawal 
from the marriage. This probably reflects a characteristic male 'insen· 
sitivity' to personal relationships, as well as the fact that work/career 
matters preoccupy the attention of husbands more than of wives. 

Some respondents complain therefore that they do not understand 'why it 
happened' and feel that they 'could have explained' and 'sorted it out' if 
given more of a chance. This suggests two things: one, that Austfalian 
society may not be providing sufficient means for reconciliation 6r mar· 
riage guidance counselling and, two, that a 'lack of ritual' may lea~eople 
without a 'public explanation' for them to accept. ' 

Harvey's (1985) suggestion that the Family Law Act should be amended to 
make reconciliation petitions compulsory if one party only initiates the 
divorce may merit attention. Section 15 of the Act indicates that it is pos· 
sible already to apply for counselling in such a case, but this is not at 
present mandatory. Since we already make counselling mandatory, in the 
sense that a Court cannot make a final custody order unless a prior con· 
ference with counsellors has been attended by the parties to the proceed· 
ings, and since we know that such compulsory counselling can be success· 
ful, there seems good reason to suggest that compulsory reconciliation 
counselling may work in many cases. It may help both parties to the 
marriage to work through why the marriage is in difficulties; it might 
provide a structured forum for the injured party to learn what the with· 
drawing party felt had gone wrong with the marriage, rather than leaving 
them feeling up in the air, confused, hurt and vengeful, with the possibility 
of displacing their feelings onto the law and the Court. 

One problem with this idea of compulsory reconciliation counselling is 
that such a process may merely exacerbate the confusion and hurt, though 
expert counselling should prevent this from happening. And here again, 
we have to beware of the terms used and beware of simplistic assumptions 
about 'the possible'. If one partner objects to compulsory reconciliation 
counselling, what chance is there of success? If the goal is to assist adults to 
clarifY their feelings and make their own decisions, then we are talking 
about 'conciliation' or 'mediation' rather than about 'reconciliation'. Cer· 
tainly it is a desirable goal to encourage people to understand the likely 
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consequences ofleaving their partners, to explain what is wrong, openly 
and honestly, before walking out, even to try for reconciliation. But should 
this be made compulsory, and why should we assume that the couple has 
not already tried to reconcile? The solution must lie surely in 'catching' the 
problem long before divorce as such is seriously contemplated, through 
marriage education, marriage guidance and other family support pro· 
grams. 

At least one practical course open is to make better known the provisions 
under Section 15 of the Family Law Act. 

15(1) [Notice may be filed] A party to a marriage may file in the Family 
Court or in a Family Court of a State a notice stating that he or she 
intends to seek the assistance of the counselling facilities of that 
Court. 

15(2) [Effect of notice] Where such a notice is filed, the Principal Director of 
Court Counselling ... shall arrange for the parties to the marriage to 
be interviewed by a marriage counsellor for the purpose of assisting 
the parties with a view to a reconciliation or the improvement of 
their relationship to each other and to the children of the mar· 
riage. 

As implied in S.15(2), and also because of inadequate numbers of Court 
counsellors, most pre·divorce work is referred out to approved marriage 
guidance counselling agencies (Asche and Marshall, 1980). But many 
people do not know of Section 15, are unaware of or unwilling to attend 
marriage guidance programs, are not even aware that there is a marital 
problem until it is too late. Over half of our sample in the 1982-83 Mar· 
riage Breakdown Survey stated they had not sought any professional help 
with their problems. They felt it was too late, and it would have made no 
difference. They did not see marriage guidance as an early intervention 
mechanism they could have used (Woicott, 1981, 1984). A survey con· 
ducted by the Marriage Guidance Council of South Australia (1983) also 
revealed that 21 per cent of individuals interviewed 'on the street' did not 
know of any organization that provided marriage counselling and 54 per 
cent knew little beyond the name of an agency. Hence recent efforts to 
advertise marriage guidance services and improve public awareness are to 
be applauded. 

In relation to the lack of ritual, or Court formality, some caution is needed. 
We do not believe that wigs and gowns will make one iota of difference to 
how an aggrieved client feels about the presiding judge. Nor does our 
research provide much evidence of criticism in this regard. About the same 
number of people criticize the lack of formality as those who feel the Court 
is still too formal. But one conclusion we might draw from the confusion 
and hurt on the part of the person who is left behind is that less formality 
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in the legal stage is only one side of the coin. What people seem to be 
missing is ritual which explains and rationalizes the marriage breakdown. 
In his book The Fall of Public Man, Sennett (1976) makes a cogent argument 
in favour of public rituals to mark important occasions and to mark social 
solidarity. The symbolic role of ritual often leads to greater social accep· 
tance. Since marriage has become so privatized we perhaps share very few 
rituals in society. Formal ritual is probably out of the question, but there 
could be a more structured way for people to have the marriage 
breakdown explained to them in a non·conflictual setting. 

This is quite different from arguing that fault should be attributed. While 
quite clearly many people are frustrated because guilt is not attributed to 
the one they consider to be the guilty party, adults in today's society must 
accept responsibility for not only their own actions but also for the situ· 
ations in which their actions gave rise to another party's reactions. 

It is of course true that in human relationships one does apportion guilt, 
yet the Court ostensibly refuses to do so. While the law has done away with 
the verbiage of guilt, in people's perceptions it has still preserved the 
rewards and penalties in both the division of property and the custody of 
children. It is understandable if some people feel the Court only pretends 
to have done away with attribution of blame or guilt while they perceive 
that it still makes decisions about who is the deserving party in terms of 
property division and children. In fact the Court does take conduct into 
account in making such decisions in disputed cases. For example, the 
apparent parenting ability of a custody claimant must be assessed in the 
light of what is the best arrangement for the child's welfare. 

An underlying basis for 'fairness' is that the 'guilty' should lose, the 'sinned 
against' should be recompensed and the 'innocent' should be rewarded or 
at least not harmed. This is what people mean when they complain they 
have lost both children and property to a partner who has chosen to leave 
and/or to go to a new relationship. They are very resentful of the Court for 
flying in the face of what they see as a very basic norm of justice. A con· 
verse form of 'guilt' mentioned in our interviews with divorced clients is 
that some of those who 'win' express a need to compensate the 'losing' 
party by ceding more property and/or custody of children; they feel guilt 
and the need to atone. 

What the proponents of fault·based divorce forget is that under the 
fault/no·fault system of Matrimonial Causes Act the allocation of blame was 
made in a largely contrived setting - an allegation of, for example, adul· 
tery would be made, either a confession would be signed or a private 
investigator's report filed as evidence and the divorce would be granted. 
Particularly where the petition was unopposed (as it was in over 90 per 
cent of cases) divorce was readily available and, in the case of adultery (the 
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most popular ground) divorce was granted with no separation require. 
ment. Even if a more thorough investigation into the conduct of spouses 
were a component of family law proceedings, would this (a) give an accu· 
rate history of the marriage and its breakdown, and (b) allow a Just' 
distribution of assets, ete. as a result of that history? 

As has been mentioned elsewhere, marriages break down for a variety of 
reasons and the two participants in a marriage may quite honestly give 
two different versions of their marriage and its breakdown (Bernard, 
1982). In any event, the adultery of one partner may have been precipi. 
tated or provoked by the behaviour of the other, or both partners may 
have been committing adultery. In many cases marital disruption cannot 
be attributed to the destructive behaviour of either party. External factors 
such as unemployment, cramped housing conditions or children's behav· 
iour problems may have led to disagreements and eventual marital dis· 
ruption. 

We asked respondents in the survey why they thought their marriages had 
broken down. Briefly, two major reasons for marital breakdown emerge. 
One is infidelity, the other is that the partner 'changed'. Both, iflooked at 
positively, reflect the desire for commitment and mutual affirmation of 
self Sexual unfaithfulness is symbolic of a lack of commitment and 
honesty, a loss of mutuality and unity of the pair. But change on the part of 
either partner becomes a problem only because of the static expectation 
that the person one marries will remain the same. When a couple has a 
child, or a woman returns to work, or a man changes jobs or his wife goes 
back to college, change is inevitable. The 'giving/getting compact' must 
adjust or be broken and couples entering marriage must be disabused of 
romantic expectations, challenged to expect change, taught to encourage 
positive growth in their partners. The reason or reasons for marriage 
breakdown are, of course, issues with which the Australian divorce law is 
not concerned. However, some critics of the no· fault philosophy of the 
Family Law Act have argued that it is unfair to the 'innocent' spouse for such 
reasons to be ignored. 

The interesting Canadian report (Canada, 1983) has shown that the legal 
process is in fact an artificial theatre· like one against which, quite inde· 
pendently, the actual social process of both marriage and family dissolu· 
tion occurs. Canadian divorce legislation is still heavily grounded in fault, 
with the addition of some no·fault grounds such as three years' separation. 
A sample of divorcing spouses with dependent children, who began legal 
proceedings in Ontario in 1975 and who all subsequently divorced, 
showed considerable disparity between subjective reasons for marriage 
termination and the legal grounds used. For example, the major reasons 
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given by women for the breakdown of their marriages were adultery (25 
per cent referred to it) followed by alcohol (23 per cent), physical violence 
(I3 per cent) and lack of communication (ID per cent). However, only 59 
per cent of the women who cited adultery as the cause of the breakdown 
actually relied on it as a ground for their divorce. Conversely, of the 
women whose court records indicated adultery as the sole ground for 
divorce, only 45 per cent referred to it as the cause of their marriage 
breakdowns. 

Alcoholism was seldom used by these women as a ground for divorce, and 
in fact was cited by only 1 per cent of all petitioners. This may well be 
because the ground is difficult to prove. As the Canadian report notes, 
'more often than not the cause of marital breakdown often fails to match 
the grounds that are ultimately used'. Non·communication is not quan· 
tifiable and there are many reasons why it could not be used as a ground 
for divorce. However, it is constantly referred to in divorce literature, and 
was mentioned by many of our Australian respondents. 

It is apparent from the Canadian analysis that, where the law insists that 
certain grounds be proved, a contrived and distorted account of the social 
reality must frequently emerge. In fault· based divorce the desire of at least 
one spouse to terminate the marriage formally is shown by the filing of a 
divorce petition. However his or her success is dependent upon the per· 
sonal account justifYing the divorce being translated into a legally accept· 
able account. 

If marital conduct is not considered when dissolution of marriage is at 
issue, but is relevant for ancillary matters such as custody, maintenance 
and property settlement - would this have any advantages over the pres· 
ent system? At the very least such considerations would involve a judicial 
assessment of standards of housekeeping, child care, ete., and the im· 
position of an entitlement (or otherwise) to custody or maintenance based 
on that assessment. Allegations of, for example, poor housekeeping, made 
by the husband may well produce counter allegations that the husband 
was a poor provider or an over· indulgent father. It raises the ugly spectre 
of fault, contrived accusations and increased hostility all over again and 
would create a nightmare tangle of judicial decision making based at best 
on bias and subjective judgement. 

The difficulty is that, once a marriage has broken down, many people 
want to recount their stories and to have some scoreboard which notes the 
rights and wrongs as they see them. There is, for example, general concern 
for the older wife whose husband leaves her for 'his secretary' and who is 
treated in the same way as the 'promiscuous' wife who abandons her 
young children and husband to live in a de facto relationship. While it can 
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be pointed out that conduct cannot be systematically taken into account 
and quantified, this argument is often not persuasive as far as litigants are 
concerned. Both lawyers and Court practitioners maintain that this desire 
to justify one's marital grievances has been much reduced since the no· 
fault provisions of the Family Law Act were introduced. 

Responses to family law practice 

In the welter of recent criticism it has been forgotten that the Family Court 
has a high rate of settlement of ancillary matters, and it has been estimated 
that only about 5 per cent of all applications filed for property settlement 
and custody are actually contested before a judge (Edgar and others, 1983; 
Australian Law Reform Commission, 1985). This figure can be attributed 
to the willingness of divorcees themselves to settle their differences and to 
the conciliatory efforts of Court staff such as registrars and counsellors, 
and to legal practitioners. Nevertheless, on the crucial issue of complaints 
about the Court and the legal system itself, two Institute surveys provide 
cause for concern. As indicated at the start of this section, cautious inter· 
pretation is needed, but the criticisms should be taken seriously for what 
they reveal about some Court registries and about some legal prac· 
titioners. 

It would be hard to imagine an institution such as the Court, which is called 
upon to preside over the end of a marriage, being looked upon favourably 
by many of its clients. This is so even, of course, when the Court is called 
upon well after the event. Ambivalence is an emotion experienced by 
many people who have had a marriage breakdown. Literature on the 
topics of attachment and adjustment stress that even spouses who want a 
marriage to end may miss their former partners (Weiss, 1975, 1976), and 
other studies have shown that a proportion of those who divorce of their 
own volition later regret the decision. Therefore, even the perfect system 
(if such a thing is possible) would presumably attract criticism from its 
clients because of the emotions involved in the background to the Court 
proceedings, irrespective of the proceedings themselves. This is not to say 
that criticisms made are not seriously held or are not valid. 

In the Institute's 1981-82 Australian Marriage Breakdown Survey, re· 
spondents were asked how they felt about the Family Court and why. 
Since their answers were open·ended, we cannot make strict comparisons 
for groups within the sample on particular types of complaint or praise, 
but we can report what seem to be the major issues (Harrison, 1983). 
Overall, 30 per cent gave positive comments only, 40 per cent were nega· 
tive and 15 per cent gave mixed or ambivalent responses. The remaining 
15 per cent had had little or no contact with the Court. Major items of 
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complaint were the Court's perceived bias or unfairness (20 per cent); the 
fact that it was too easy, too quick (9 per cent), or was merely a rubber 
stamp (9 per cent); that it was too slow and inefficient (6 per cent), was no 
help or a waste of time (7 per cent); that it offered no privacy in facilities 
that were crowded (5 per cent). Some of the very same Court character· 
istics, however, were reported in a positive light by other respondents. For 
example, 20 per cent praised the Court as being good, efficient, quick (not 
too quick or too slow); 7 per cent said the Court was fair in its judgements; 8 
per cent that it was sympathetic or considerate; and 10 per cent that it 
made divorce easy and straightforward. Clearly then, what suits some 
people may offend others and it cannot be just the Court that is to 
blame. 

On investigation to see which people were positive and which were nega· 
tive, it was found that attitudes were heavily affected by the sorts of 
decisions made. Thus, fewer men than women were totally positive (36 per 
cent compared with 51 per cent) and more men than women were totally 
negative (64 per cent compared with 49 per cent). Both men and women 
who were childless were more likely to be positive about the Court than 
where children had been involved, and those who had themselves filed the 
divorce application were more likely to be positive than those whose 
spouses had apparently initiated the proceedings. Age at divorce is 
strongly related to attitudes, the older men and women being more nega· 
tive. Moreover, where ancillary applications (for maintenance, access, ete.) 
had been made, reactions to the Court were more strongly negative and 
where a formal custody order had been made, men in particular were 
negative. 

This same pattern continues in relation to costs. The higher the legal costs, 
the less favourably disposed were both men and women. Where costs had 
been a problem (42 per cent of respondents), 83 per cent of such men and 
60 per cent of the women expressed wholly negative attitudes. In other 
words, the greater the difficulties experienced in the divorce process, the 
more likely are people to want to blame the legal system and the Court 
itself. The greater their usage of the Court the more negative the men's 
attitudes. were, though this is less true for women - their main problem 
being high legal costs. 

In response to a specific question about how they felt about the way their 
solicitors or barristers treated them and handled their case, this study 
found 58 percent who said theirlawyers were 'good', while 42 per cent felt 
the reverse. Where they disapproved of their lawyers' handling of their 
cases, they were more likely to express negative attitudes about the Family 
Court (86 per cent men, 63 per cent women) than if their lawyers had, in 
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their view, done good jobs (54 per cent men, 46 per cent women still 
negative about the Court). In other words, respondents seem to be 
blaming the Court and/or their lawyers for not getting the outcome they 
desired, and blaming the Court for dissatisfaction with lawyers who had 
failed to 'win' for them. Before commenting further, it may be wise to 
report on findings about the legal process from the Institute's second 
major study of the Economic Consequences of Marriage Breakdown. 

This study was planned by the Institute for broader purposes, but was 
adapted to suit the needs of the Matrimonial Property Inquiry established 
by the federal government in 1983 via the Law Reform Commission. It 
thus received a good deal of input from the Commission and the Family 
Court through a Steering Committee and Working Group set up for the 
study's duration. The final report is soon to be published as a book called 
Settling Up (McDonald, ed., 1986). 

The sample here comprises 825 divorced persons, split into an older group 
divorced in 1981 and two younger groups with children divorced in 1981 
and 1983. Drawn only from the State of Victoria, the sample is biased 
towards the less mobile (and hence more easily traced) and rather more 
middle class end of the socio·economic scale. 

Eighty.five per cent of this sample had used lawyers to help them in the 
divorce process and only 3 per cent had carried the dispute over property 
matters into a contested hearing with judgement in the Family Court. 
Excluding those in the sample who settled their affairs without recourse to 
lawyers and the Court, 88 per cent of respondents finalized financial 
matters by way of a Section 87 agreement. 

Because the sample included people divorced as recently as one year prior 
to interview, we anticipated that a proportion of these people would not 
have completed their property and other financial arrangements. In fact, 
this proportion was quite small - 91 per cent of the total sample said 
everything had been finalized, which included 82 per cent of those in the 
1983 divorced group. The data presented below on the legal process 
include only responses from those respondents who said that all financial 
matters were finalized. 

We can report that this group relied quite heavily on lawyers for infor· 
mation and advice, were frequently satisfied with their lawyers, and, as 
mentioned, made use of Section 87 agreements over other possible 
methods of settlement. In addition, they considered that their dealings 
with former spouses over property and finances were far more likely to 
cause them distress than any defects allegedly inherent in 'the system', 
such as costs, dealing with lawyers or the Court, delay or unpredictability. 
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Overall, an average of 64 per cent of men and 70 per cent of women said 
they were satisfied with their lawyers. Analysis of the open· ended re· 
sponses showed that the major causes of satisfaction were that the lawyer 
had done a good job (I9 per cent of cases), had been capable and efficient 
(20 per cent) and had achieved the desired result (14 per cent). Major causes 
of complaint were that the lawyer was.incapable and/or inefficient (I4 per 
cent), had failed to achieve a desired or fair result (I 1 per cent) and had 
been a poor negotiator (9 per cent). 

Respondents were asked to nominate the people who provided them with 
advice and information about their property and financial affairs and, as 
reported, lawyers were the most important source of that advice. Just over 
70 per cent of those who had settled their financial affairs said they had 
obtained advice from lawyers, and 58 per cent of these rated .the advice 
they received as being very important to them. Friends and relatives were 
the second most frequent source of advice and information, with 21 per 
cent of responder!ts-mentioning them, and 29 per cent of these rating their 
advice as being very important. 

Lawyers are sometimes criticized for unduly complicating the legal process 
by excluding their clients from information about their cases. We asked 
respondents iftheir lawyers had explained the procedures to them, and 80 
per cent of those who had used lawyers said that steps taken on their 
behalf had been explained. An associated question asked respondents 
how well they thought they understood the relevant law and their own 
legal positions when decisions were made about the division of money and 
property. When we looked at responses from those in the completed 
group who said they had consulted lawyers, we saw that 34 per cent said 
they understood their position well, 40 per cent thought they had had a 
general idea, and 26 per cent said they had poor knowledge. Although the 
group who had not consulted lawyers was much smaller, we also looked at 
the responses of these people to the question about their level of under· 
standing. There was some difference between the groups, with 30 per cent 
of the non-lawyer group saying they understood their position well, 
another 30 per cent saying they had a general idea, and 33 per cent saying 
their knowledge was poor. 

Adverse comments about the operation of the discretionary system centre 
around the uncertainty it generates, the delays it creates and the expense 
thus incurred. We wanted to explore how keenly (if at all) these criticisms 
were experienced by our respondents, and how frequently they men
tioned other problems such as dealing with their lawyers, the Courts and 
their former spouses over property division. The question allowed them to 
say that there were no difficulties, and as it was a multiple response ques-
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tion it also allowed them to acknowledge more than one problem. Diffi· 
culties in dealing with their spouses far outstripped any problems inherent 
in the legal processes. More than half (55 per cent) of the group who had 
completed their property arrangements cited this difficulty, with uncer· 
tainty (37 per cent) and expense (32 per cent) coming next. The succeeding 
question - which of the difficulties was the greatest problem - required a 
more specific response and here dealings with the spouse were highlighted 
once again. Forty per cent of respondents selected such dealings as their 
greatest problem, followed a long way back by uncertainty (15 per cent) 
and delay (9 per cent). Nearly 9 per cent of respondents said there had 
been no difficulties. 

These responses help to place the legal system and its strengths and weak· 
nesses into context. Obviously, the emotional aspect of marriage 
breakdown, and its concomitant problems are in the forefront of many 
respondents' minds when decisions about property division, and its occur· 
rence, take place. Whether or not people become embroiled in the legal 
system, or whether their involvement with it is secondary to their personal 
distress or anger with their spouses, it appears that criticisms mentioned 
by legal practitioners and commentators are not central to many divorcing 
people. 

In our own view, the findings neither 'damn' the Court nor the legal pro· 
fession. Rather they suggest that there is room for improvement in both 
arenas. 

An accepted norm in evaluation research is that if over 15·20 per cent of 
any service client group expresses dissatisfaction, that service is in need of 
serious review. In this case, we could say 20 per cent did not feel their 
lawyers had explained the law to them clearly, 35 per cent were not satis· 
fied with the legal advice given and 32 per cent complained about legal 
costs, so there is room to challenge the legal profession. But we know from 
our previous findings that negative feelings emanate from several causes, 
not just the personal actions oflawyers. Whether children were involved, 
what property settlement was made, the age of the client, even later events 
may colour a respondent's reports of satisfaction or dissatisfaction. 

To illustrate from this study: where custody of children had been granted 
to wives, men reported that their wives received an average of 63 per cent 
of the property, whereas women reported only receiving 47 per cent. The 
same applies to the reports of non·custodial women who reported that 
husbands received more of the property. Males were likely to report a bias 
against them in favour of women, and vice versa when it came to property 
matters. Our findings indicate that property splits (with property including 
superannuation) where the woman receives 60 per cent or more comprise 
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30 per cent of cases, splits where the man receives 60 per cent or more 
comprise 31 per cent of cases, and splits in the range of 40·60 per cent 
either way total 39 per cent of cases. 

Attitudes to marital contributions and property 

Add to this the extraordinary discrepancies that emerge in male versus 
female assessments about their relative contributions to the marriage, and 
we have some insight into how perceptions, that are very real to people, 
differ markedly enough to cause open conflict. With regard to the matri· 
monial home, we asked respondents in the study if they or their former 
spouses had contributed by owning the house prior to marriage, by con· 
tributing funds before or during the marriage, or by applying a capital 
gain received from,the sale of a previous house. They were also asked to 

Table 2: Contributions of each spouse to 'the purchase or later value' of the last 
matrimonial home: respondents with houses fully owned or mortgaged 

Husband'; Wife'; 
contribution; contribution; 

A; reported by A; reported by A; reported by A; reported by 
Type of'contribution (multiple the husband the Wife the husband the wife 
re;pon;e; p055ible) % % % % 

Owned the house before 4 4 0 
marriage 
Use of funds from before 40 27 20 36 
marriage 
Use of money earned during 98 94 68 84 
marriage 
Use of gifts, inheritance 16 13 11 18 
Capital gain from sale of 28 26 24 27 
previous house 
Use of money from 13 12 6 12 
investments or sales of 
business or property 
Work in maintaining or 86 76 51 79 
improving the house 
Running the household 53 29 88 91 
Other 7 6 6 

Number of cases 215 235 215 235 

Source: Settling up: property and income distribution on divorce in Australia, Compiled 
by the Australian Institute of Family Studies, published by Prentice-Hall, 
Sydney. 
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describe other important contributions (including housework) which they 
and their spouses had made, and whether they thought such contributions 
were equal or came more from one partner. 

Where assets were split into 'basic' (for example, house, car, bank accounts 
and furniture) and 'non-basic' (largely businesses of various descriptions) 
women received about two-thirds of the basic assets_ However womens' 
shares declined as the level of non-basic assets as a proportion of total 
wealth increased_ Because overall wealth levels were associated with the 
presence of non-basic assets, the higher the level of wealth the lower was 
the wife's share_ Discrepant perceptions are clear from Table 2_ 

On the question of overall contribution, 24 per cent of women considered 
they had put in more than their former husbands, a belief expressed by 
only _5 per cent of men about their former wives_ Fifty-six per cent of men 
said their contributions were greater than those of their wives, while only 
7 per cent of women acknowledged this as the case_ 

Respondents were also asked a series of questions about hypothetical situ
ations and how they thought property should be allocated on divorce_ If a 
house had been owned by one spouse prior to marriage, most (65 per cent) 
felt it should count as part ofthe couple's property to be divided equally_ 
Only 14 per cent thought it should remain the property of the owner. If 
one partner inherited $5000 during the marriage, over 60 per cent felt it 
should not be shared if kept in a separate bank account; but if the $5000 
had been spent on furniture 69 per cent saw it then as shared prop
erty_ 

Men and women disagreed over a business built up by one of them prior 
to the marriage_ While only 10 per cent said there should be no sharing of 
such business assets on divorce, 16 per cent of men compared with only 5 
per cent of women said these assets should be the sole property of the one 
who built up the business_ 

Even more major disagreements emerged when respondents were asked 
what factors might justifiably reduce one partner's share_ Perhaps the 
most important of these was the fact that one partner had custody of the 
couple's children_ Nearly one quarter of respondents thought that this 
factor should make no difference to the way the property was divided - 35 
per cent of men answered this way and 15 per cent of women_ Amongst 
the two groups of younger men (those with two children of the marriage) 
41 per cent said custodial responsibilities should not affect the way prop
erty is divided, while for the women in that category the figure was 18 per 
cent. This is an interesting reflection on men's understanding of the cost 
and effort involved in caring for children (Lovering, 1983)_ 
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The remarriage of one former spouse, with resulting changed circum· 
stances for him or her, was not generally considered to be a factor which 
should affect the manner in which matrimonial property should be div· 
ided. The two scenarios given to respondents were: 

(i) that one party remained single while the other married someone quite 
wealthy; 

(ii) that one partner remarried and is responsible for the children of the 
second marriage while the other partner remained single. 

In the case of (i) 85 per cent of the population said the remarriage should 
make no difference, and 94 per cent said responsibility for a subsequent 
family (ii) also should make no difference to the share each partner should 
get. Men and women responded in a similar way to these questions. This 
suggests a significant recognition that contribution to the first marriage 
should be the overriding factor in matrimonial property division. 

A potentially more controversial proposition involved the situation where 
one partner contributed more income than the other during the marriage. 
Over all groups there was a strong feeling that this should make no dif
ference to the division of matrimonial property - 83 per cent of the total 
were of this opinion. 

At the end of this series of questions, respondents were asked what general 
principles they thought the law should work on when it came to dividing 
property on divorce. The two options they were given were the deferred 
community system and the discretionary system. The actual wording of 
the options presented is as follows: 

A. The general rule should be that on divorce a couple's property is 
always divided 50-50 between them. While this may seem rigid, it is 
fair, and people will always know where they stand. 

B. Every marriage and divorce is different, and no one rule will suit all 
cases. Property should be divided up according to the particular situ· 
ation of the couple concerned, even if that means uncertainty and 
some extra cost or delay. 

Only 25 per cent of the entire sample expressed a preference for the 50-50 
division, with men being more likely to support it than women (32 per cent 
versus 20 per cent). Nearly 74 per cent of all those surveyed supported the 
discretionary system. 

The respondents were asked directly about whether a Regulation 96 Con· 
ference (now called an Order 24 Conference) had been helpful to them in 
resolving their property settlements. An average of 25 per cent of all re· 
spondents said a Regulation 96 Conference had been held in their case. A 
Regulation 96 Conference is a meeting held between a Family Court regis. 
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trar and the divorcing parties and their lawyers. It is designed to clarify 
their respective financial circumstances and needs and, where possible, to 
reach agreement on the division of property. When asked whether the 
Conference was helpful in a multiple response open·ended question there 
were 88 responses. In 84 per cent of these responses the positive aspects of 
the Conference were classified as being that it finalized matters, defused 
the issue and made the other spouse aware of the relevant issues. The 
presence of an objective third person (the registrar) was frequently corn· 
mented on as providing the catalyst for settlement. 

Those who evaluated the Conference as being unhelpful - and there were 
130 responses in this category - provided a wide range of reasons for 
their dissatisfaction. Many were disappointed that the Conference had not 
produced a settlement or resented the fact that their spouses had not 
attended, or even if present, had remained obdurate. Another major cause 
for concern amongst this group was that they had been excluded from the 
Conference and had been obliged to sit in the corridor while their lawyers 
negotiated. This appeared to produce confusion which is exacerbated by 
poor Court meeting room facilities, and several clients reported being 
pushed into decisions they later regretted. Not surprisingly, the overall 
picture is one of very mixed reactions. 

Several conclusions may be drawn from these findings of the Institute's 
studies of divorced persons. No significant differences emerged by 
registry, although overall more negative attitudes were expressed by 
Parramatta respondents and by men in the Perth sample. While smaller 
registries such as Adelaide or Hobart may have revealed less dissatisfac· 
tion, or differing responses to these questions, we cannot ignore the high 
levels of dissatisfaction expressed. Frequently mentioned responses to the 
Court related to its poor physical facilities, long acknowledged by the 
Family Court itself as a cause of embarrassment and potential violence. 
The goal of a 'helping court' must be to treat clients with dignity and 
respect for privacy and hurt emotions. There are insufficient private meet· 
ing rooms, and the use of the cafeterias or the corridors as substitutes is a 
totally unsatisfactory denial of dignity and privacy. 

In addition, though ease and speed suit some people, many regard Court 
proceedings as unseemly quick, as like 'a factory', like 'a cattleyard' where 
the sale takes only minutes, or like 'a sausage machine'. Several respon· 
dents tempered this picture with comments on the helpfulness and care of 
Court staff, but the conveyor belt image predominates and is something 
that can be addressed by Court administrators and judges. 

The other pattern which emerged is one relating to confusion and lack of 
power in relation to legal proceedings. While men responded with anger, 
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women expressed fear at their lack of understanding and control. This is 
doubtless common to all' courts of law, since most people have limited 
contact or legal knowledge, but in family law it is particularly unfortunate 
since the impact of divorce is so life-encompassing_ Some clients blamed 
the Court's handling of hearings; others blamed their lawyers' lack of clear 
explanation_ Both responses are obviously valid and important and could 
be affected by procedures which gave clearer information, more dignified 
treatment and more involvement in deciding how things should be 
handled. 

Another recurring point in both studies is that several people rather than 
one lawyer may handle a case. A local solicitor may be approached, may 
prove unsatisfactory so another has to be involved. In the split profession 
of Victoria and some other States, a barrister may be brought in by a 
solicitor at the last minute to present the client's case. This not only adds to 
costs; the client also feels the barrister is poorly briefed, is not personally 
involved or sympathetic and the whole procedure is out of their own 
control. 

Several people complained about having solicitors and barristers, each 
telling them something different. Some were confused and resentful at 
having a new barrister at the last moment, or being passed on to someone 
not familiar with the full details of the case. Clearly this, too, is something 
that should be looked at by the profession and the Family Law Council. 
There seems to be no reason why legal practices in some States should be 
more confusing than in others or why everywhere each case should not be 
handled by the one lawyer who is fully expert in family law. Doubtless, 
there will be some cases where clients' interests will be better served by 
barristers than by solicitors less experienced in handling the Family Law 
Act. 

The Institute's study of the Economic Consequences of Marriage 
Breakdown from which these findings come has an important bearing also 
on the question of'fairness' or Justice' in Australian family law. The Family 
Law Act bases property division on two broad principles - that of the 
relative contributions of each spouse to the marriage, and that of the 
relative future needs of each spouse. Our survey findings show that dif 
ferences between cases in the property shares of husbands and wives were 
not related to differences in everyday contributions'such as the way in 
which household tasks were divided or the division of responsibility for 
income-earning. For example, a woman who had earned income for most 
of the marriage and who had carried most of the household burden did no 
better than a woman who had earned little income and received great 
assistance from her husband with household tasks_ Contributions which 
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did make a difference were non-domestic contributions such as the run
ning of a business or the building up of a superannuation policy_ These 
forms of contribution were more readily available to men_ Moreover, 
while having custody of the children makes a difference to relative shares, 
the wife's future need for income does not. On the contrary, after taking 
into account both tax and child maintenance amounts, a woman with 
custody of the children suffers an income drop of $86 per week while her 
husband, living alone, enjoys a rise of$72 per week, that is, a disparity of 
$152 per week, or $8200 a year_ 

These findings suggest that Australian matrimonial property law often 
does not produce results which would be expect~d from a strict interpre
tation of the law_ It is also manifestly not fair or just to a majority of 
women_ The social consequences are already clear in our heavy reliance 
on State-provided Supporting Parent's Benefits and in the poverty ofthose 
female-headed families forced to rely upon them_ 

Members of the Institute's research team argue strongly from these results 
that reform is needed_ They propose an end to any attempt to assess 
contributions, which, they argue, should be replaced by an assumption of 
equal contributions with equal division of all property deriving from the 
division oflabour during the marriage_ This renders irrelevant the specific 
allocation of functional roles and implies joint responsibility for the econ
omic consequences of a wife's withdrawal 'from the paid labour force, It 
follows that a new principle may be required in 'settling up', to replace the 
'future needs of adults' as a basis for property division, a principle of 
compensation for the partner whose family work has damaged the potential 
for earning an independent income post-divorce. It is possible to draw up a 
Table to determine the amount of compensation and that amount would 
not vary if post-divorce circumstances changed - it is a 'debt owed by the 
partnership to the party who has foregone opportunity for the productive 
good of the partnership', 

In contrast, the principle of basing property division upon the future needs 
of children receives strong endorsement from this study, The partner who 
takes custody of the children must have adequate housing for them, and 
maintenance (even if regular) will not usually cover housing costs, Property 
settlement thus becomes highly significant. Since couples often agree to an 
unequal division to favour the partner who has custody and often waive 
maintenance as a result, this should be treated as lump sum maintenance 
and taken into account in any new system of maintenance collection based 
on a formula of payments (Edwards, Harper and Harrison, 1985), Indeed, 
it may be desirable to have a system involving mandatory lump-sum 
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maintenance payments for children, since this would aid housing costs 
and may stimulate higher workforce participation by sole parents. 

The complexities of reform should not discourage change. The Law 
Reform Commission's Matrimonial Property Inquiry and the Department 
of Social Security's investigation of new forms of maintenance collection 
and payment have both benefitted from the Institute's research findings. 
Interpretations may differ and much further work remains to be done, but 
at least policy changes affecting family law matters can now be based on 
evidence of what has actually happened. Again, the problem will be to 

ensure that reforms avoid leaping ahead of public opinion or are intro· 
duced with a careful and extensive program of public education. The 
family law area is emotion·charged and misinformation can cause desir· 
able changes to fail. 

The findings referred to in this section are indicative of possible directions 
for improved procedures in the family law area. The next section lists 
suggestions rather than firm recommendations for the Family Law Coun· 
cil's consideration. 
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4 Implications for Family Law 

The main thrust of this ,paper has been that structural factors in a rapidly 
changing society are the primary causes of family breakdown and divorce, 
Psychological factors are not unimportant but they are secondary causes 
in the sense that each family has to forge its own pathway ifamilia faber) 
within socially distributed limits. Thus an inability to communicate reflects 
the social distribution of education; stress and conflict result largely from 
work and economic pressures; low self esteem and poor 'adjustment' 
reflect society's valuation of different statuses and . skills. So we cannot 
assume that the laws relating to marriage and divorce have other than a 
tenuous and post hoc relationship to changes in family structure or marital 
stability. 

Nevertheless the law, as indicated, is an important codification of social 
mores and certainly affects the way people approach the prospect of mar· 
riage, divorce and its aftermath. Certain principles have been implicit 
throughout this paper and certain implications flow from them. Not every· 
one will agree with either the principles or what is suggested as logical 
consequences, but they are offered in an attempt to break through some of 
the dogmatism displayed by various pro· and anti.marriage/family/ 
divorce groups. The principles come down to these: 

• family units are desired and desirable, both in individual and social 
terms; 

• family stability is ·to be preferred over instability in most cases, and 
especially where dependent children are involved; 

• marriage as a mechanism for declaring a lasting commitment and for 
providing continued support for children is still socially desirable; 

• marriage should be taken more (not less) seriously, as a deliberate deci· 
sion in people's lives; 

• equality of partners within marriage is essential, for reasons of justice, 
liberty of choice and the full development of human potential; 

• responsibility for children of the marriage belongs with both partners, 
regardless of any subsequent decision to sever the adult couple rela· 
tionship, and both parties are responsible for care and maintenance 
throughout the period of childhood dependency; 

• the responsibility of adults for their own decisions should be upheld and 
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the law should treat them as rational and cooperative, insofar as that is 
possible; 

• society should aim at providing better public supports for privately 
chosen family lives, particularly in the light of the changing work/family 
roles of men and women, structural changes in the basis of employment 
and the growing problems of poverty and inequity in family 
incomes. 

Setting aside the broader issues of how social policy might better support 
families of every kind, several implications would seem to follow for the 
family law area. 

Community ideas about the 'marriage contract' need to be clarified so 
that couples entering marriage understand clearly: 

• the equality of status of the sexes under Australian law; 
• which assets are Joint', which held separate from the marriage; 
• that contributions to the marriage include financial earnings through 

paid work, practical contributions through housework and related ser· 
vices, and nurturing contributions through the care and socialization of 
children; 

• that under S.61 and S. 7 3 of the F amity Law Act, both parents will be held 
equally responsible for the continuing care and maintenance of depen. 
dent children of the marriage, regardless of whether that marriage ends 
in divorce; 

• human relationships education, marriage counselling and better infor· 
mation for people at appropriate stages should be provided. 

2 The 'best interests of children' should perhaps be taken out of the hands 
of individual judges and made the responsibility of a panel comprising a 
judge and experts on social welfare, child development, child law and 
family counselling. Certainly, two stages in making decisions about 
children should be clarified. First, conciliation or mediation attempts 
must be made to move parents towards making wise decisions about 
children. If no resolution can be found, the second stage should use a 
'tribunal' to resolve the dispute. 
In general, the 'best interests of children' should be defined (other than 
in extraordinary circumstances) as including: 

(a) joint custody as a basic assumption of the law, to be made clear from 
the outset of a marriage contract; 

(b) property settlements which either permit continued residence in the 
matrimonial home, to reduce physical and emotional disruption of the 
children, until such time as children are no longer dependent; or which 
permit the most viable financial and housing circumstances possible 
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for both parents so they can share custody in a way that does not harm 
the living standards of the children; 

(cl adjustment of joint custodial and maintenance arrangements to pre
serve equal parental responsibility for children; 

(d) joint financial (if not also physical) responsibility for the maintenance 
and education of children, irrespective oflater remarriage or new par
ental responsibilities; 

(e) failing joint custody, a maintenance system which enforces payments 
through the taxation system, with payments being made direct to the 
custodial parent by the Department of Social Security; 

(f) an end to litigation over children before a judge alone, to be replaced 
by a system of panel adjudication to decide on the best interests of 
children of the marriage, within a co-parenting framework_ 

3 An end to the dual system of solicitors and barristers in the Family 
Court jurisdiction except in extraordinary legal circumstances_ The one 
lawyer should be held responsible throughout a case and all hearings 
for that case_ So, too, should the one judge consistently preside over all 
hearings, unless a client pleads prejudice_ If anyone else has to be 
briefed, the client must have a chance to discuss the case before entering 
Court. 

4 The legal profession should move towards formal certification in Family 
Law_ No person without special qualifications in family law should be 
permitted to prepare or present a case_ This would imply specialized 
streams in law schools on family law and social welfare, plus regular 
professional up-dating short courses to keep specialists in touch with 
current law_ Accreditation of family law solicitors and a specialized bar 
should both be seen as desirable goals for the profession (Family Law 
Council, 1985:79-87)_ 

5 Improved information services are vital for the family law system_ The 
Institute applauds the current experimentation with Family Concili
ation Centres separate from the Court itself and offering a variety of 
information and counselling centres_ We would prefer these to be called 
Family Advisory Centres linked closely with other community support 
services and the counselling and advisory functions of the Family Court_ 
Our research indicates clearly that couples need preventative advice 
that will help them cope with their ongoing family problems_ This is not 
entirely legal, nor is it entirely psychologicaL Simple information on 
how to budget, referral to doctors, to marriage counsellors, to citizens 
advisory bureaus, are all important. 
In applying the lessons that will be learned from the pilot family centres, 
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it will be important for new networks of centres to work with existing 
organizations and the neighbourhood contact networks that already 
exist. 
Our research on family support networks (in Geelong in Victoria, in 
Darwin andJabiru in the Northern Territory, and in the Sydney suburb 
of Ashfield) shows that local doctors, chemists, infant welfare sisters, 
school mothers' clubs, job·related welfare workers and existing Citizens 
Aid Bureaux are frequently used as sources of advice and information. 
People resist using formal agencies because they are remote, stigma. 
tizing, likely to lock people into the welfare system. They prefer to use 
contacts made in the everyday course oflife. This research also shows of 
course that many of these contacts are ill· informed and themselves in 
need of more specific information. The message is that neighbourhood. 
based existing organizations could be better resourced and serviced so 
they can deliver more efficient assistance to those who approach them. 
It may be wise also to consider grouping or 'networking' a number of 
these existing organizations so that they are all well-informed centres of 
referral, if not of direct advice. Multi-purpose centres seem from the 
evidence to work well because quite often the presenting problem is not 
the most important underlying one and people can be referred on 
immediately to more appropriate advisers. There may be no need to 
physically group specialist organizations or experts provided the per
son's first port of call has up' to-date information about others better 
equipped than they to help. Centres need to be multi-informed and 
much better networked. 
This whole area of family support is one where the service 'mentality' 
needs redirection. Service providers often feel overworked, unable to 
meet public demands, yet they devote little of their time to teaching the 
local caretakers (such as doctors, chemists, school teachers, infant 
welfare sisters) how to detect and handle basic family problems or 
informing them about services available within the wider com
munity. 

6 Within the Family Court itself, several administrative changes might be 
desirable. 

(a) Every effort should be made to upgrade administrative and manage
ment expertise in the Family Court. Current initiatives with case man
agement procedures are already bearing fruit and are to be applauded. 
It could well be that registrars (whose training should include man
agement as well as law) should control the Court's administrative 
decision making, not judges. Judges may be in charge of 'their' Court, 
but most have no administrative training or expertise and unnecessary 

61 



delays and idiosyncratic practices result. Judges are there to apply the 
laws as determined by Parliament and should have no say in the 
management of Court staff. 

(b) It follows that procedures across all registries should be more uniform. 
There is no justification for Family Court clients being given better 
attention in one State or Court than in another. For example, in Adel· 
aide clients usually meet with the registrar for Regulation 96 Confer· 
ences (now called Order 24 Conferences), often without their lawyers 
being present; in Melbourne the reverse is sometimes the case and 
many clients resent their lack of control arid involvement in what was 
intended to be a mediation process. Uniformity is also desirable 
because of impending Court computerization. Definitions in usage 
must be standardized or no consistent record of this whole costly exer· 
cise will be available. Individual registries should not have the power to 
vary from centrally defined Court practice. 

(c) Registrars should explain any orders made and allow clients to ask 
clarifYing questions. Misunderstanding over custody orders and so on 
could thus be avoided. Then a typed statement of the order made 
should be given to each client before leaving the Court, or be written up 
(as they are for files anyway) by the Orders section and a copy posted to 
each client. This is done now in most Courts but more immediacy and 
more clarity is obviously required. 

The Family Courts themselves need either to be smaller and more 
decentralized or be centralized in Federal Court buildings. We would 
wish to provoke some re· thinking of the currently accepted wisdom of 
special buildings in the mode of a 'fortress court'. If counselling and 
financial advising is separated from the judicial functions of the Court, it 
could well be better to have well· designed clusters of offices and small 
conference rooms based in local neighbourhood centres, and put the 
judges back into existing Federal Court buildings where security is 
already provided. Some ancillary staff might still be needed for special 
reports, but the conciliation functions should be removed as far as pos· 
sible from the Court's final judicial arbitration role, so that those who 
pursue a dispute to its bitter end realize that it is 'the law' and not a mere 
person making the final decision. The Family Advisory Centres sug· 
gested in point 5 above could replace existing Family Courts, registrars 
could sign most divorce settlements and judges could be used only for 
complex litigation. They would be judges of the Federal Court and no 
pretense of conciliation or 'helping' would be made. If adults cannot 
reach agreement and are determined to have a legal battle, their expec· 
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tation should be for fair judgement on an impersonal, legal basis, and 
that such judgement carries with it the full force of the law. 

8 Adequate statistical records must be kept of all Court activities. As the 
Institute has argued consistently, the Family Court is too important an 
organization, dealing with issues too central to people's lives, for polio 
ticians and the public not to know what is being done there. In partic· 
ular, the outcomes of hearings, the types of orders made must be 
recorded systematically. A central registry of decrees is essential for 
handling inter· State cases. As we have also urged before, ancillary mat· 
ters dealt with in the Magistrates' Courts should be systematically 
recorded. We have still, after ten years of operation, no clear picture of 
the extent of family law·related litigation in this country. The recent 
formation of a Family Law Statistics Committee should ensure that we 
shall. 

9 On a wider front, the need for improved income support, housing, child 
care and family support services must be stressed. The Family Court 
cannot be held responsible for family breakdown, yet politicians very 
often blame the Court while ignoring the effect their own lack of sup· 
port programs has on marital and family stability. The need for mar· 
riage support services (including marriage education and counselling) is 
also quite clear. 

It is time for the Government to face up to the fact that family policy 
involves supporting families in the circumstances they face rather than 
merely trying to stop the gaps with a bit of marriage guidance counselling 
or with a few additional counsellors as people come through the Family 
Court. The Institute must play its role in creating that level of awareness 
and in particular in stressing the importance of adequate employment and 
adequate income for family survival. 
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Australian Institute of Family 
Studies - Original Data Collection 

The Australian Institute of Family Studies, established under the provi. 
sions of the Family Law Act 1975, began operation in 1980 with the aim of 
developing a comprehensive and detailed understanding of factors affect· 
ing family .structure and family life in Australia. The policy advisory 
approach of the Institute stresses the importance of the economic status 
and well·being of Australian families and positive programs of support for 
families and the needs of children. 

An important part of the Institute's work involves four original data col· 
lection projects. Data collected from individual surveys from each of these 
projects are analysed and reported on by the Institute. Subsequently, data 
from selected surveys are released for analysis by other researchers. 

To date, the four original data collection projects are: 

• the AIFS Family Formation Project (AFF Project), aimed at discov· 
ering how young Australians feel about getting married and having 
children and what factors influence their decisions for the future; 

• the Australian Family Re-formation ,Project (AFRE Project), 
designed to examine the reasons why marriages dissolve, how people 
cope, the legal process of divorce and its economic and social 
consequences, remarriage and step·parenting; 

• the Children in Families Project (CIF Project), designed to explore 
how young children and adolescents living with both natural parents, 
with one parent or in re· formed families view family life, and their active 
use of family resources in the development of competence; 

• the Family Support Networks Project (FSN Project), aimed at exam· 
ining the types of support that families offer to their members as well as 
the types of formal support services they use, and in what circumstances 
these kinds of support and services are sought. 

AUSTRALIAN FAMILY RE-FORMATION PROJECT 
Aims of the Project 

The Australian Family Re·formation Project (AFRE Project) aims to draw 
together work on the Family Court of Australia and its operations. The 
central theme of the project is an examination of people's experiences of 

70 



marriage breakdown and the ways in which people have coped with 
divorce, the Family Court system and with the custody, access, property 
and maintenance arrangements made, and how well these have 
worked. 

The project surveys include the following areas: 

• Family Court procedures and outcomes 
• attitudes towards the Family Court, its services and the legal profes. 

Slon 
• use made of conciliation ahd counselling services 
• the extent of private agreements 
• costs of proceedings and use of legal aid 
• how agreements and Court orders are varied over time 
• the support mechanisms used by divorced persons and their child-

ren. 

As well, the project looks at divorcing people's experiences before the legal 
procedures begin, including reasons for the breakdown of the marriage, 
which partner initiated the separation, the influence of children on the 
decision to separate, people's reactions to the separation. 

Also examined is what happens to people after they divorce, how tl}ey 
cope with changed family circumstances, including the possible compli
cations of remarriage, loss of income and care of children. Data gathered 
include reactions to becoming a single parent, access parenting, the emo
tional impact of divorce on children, the problems caused by remarriage 
and the 'merging' of children from different family backgrounds, and the 
successes 'or failures of re-formed families. 

Findings from this project will be of direct interest to those working in 
family law, counselling, marriage guidance and family welfare. 

Description of the Project Surveys 

AFRE Project - 1981-82 AIFS Ma~age Breakdown Survey 

Members of the survey team: Don Edgar, Margaret Harrison (PrinCipal Researcher), 
Freya Headlam, Ilene Wolcott 

This survey was designed to examine characteristics of the process of 
marriage breakdown, people's progress through the Court system and 
their reactions to the ending of their marriages. 

Interviews were conducted with 295 people (171 men and 124 women) 
selected randomly from the Family Court records for divorces in 1979. 
Three States - Victoria, New South Wales and Western Australia (the 
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Melbourne, Parramatta and Perth Courts) - were used for sampling to 
give a picture of varied socio·economic groups and possible differences 
between Courts in the way divorces are handled. 

To maintain Family Court confidentiality, the Court initially sent letters to 
a random selection of 1500 people from the 1979 records asking permis· 
sion to pass on their names and addresses to the Institute. Because many 
people had changed their addresses since registering with the Court, only 
600 letters reached their destinations. Of these, 295 people gave permis. 
sion, were contacted by Institute researchers and were interviewed. The 
characteristics of this sample were checked against the Australian Bureau 
of Statistics records for all divorces in 1979. The survey sample matches 
the divorcing population on age, sex, number of children, and so on. The 
Institute is confident that the sample represents those divorced in 1979 
and''that generalisations about the experience of divorce can be made. 

The survey looked at circumstances surrounding the separation 9f spouses 
including: when it was that respondents first thought their marriage was 
going wrong; what caused respondents to contemplate separating; who 
initiated the separation - the wife, or the husband, or, mutually, the wife 
and husband; the extent to which people reconciled after an initial sep· 
arfltism; what respondents felt about the separation/s; whether the pre· 
sence or absence of children affected the extent to -\Vhich people physically 
remained together. 

Respondents were asked about their experience of the Family Court, how 
they felt about Court procedures and outcomes and the reasons why they 
felt as they did. The survey also looked at respondents' experiences 
following the divorce: their changed financial circumstances, whether they 
were living alone, or as single parents, or whether they had remarried or 
entered into de facto relationships and were living with children of the 
marriage and/or stepchildren, and how they felt about the new arrange· 
ments. 

AFRE Project - 1981 IFS Melbourne Family Court· Hearings 
Survey 

Members of the survey team: Don Edgar, Simon Freidin, Peter Good, Margaret 
Harrison, Andrew Prolisko 

Data analysed in this survey provide the first systematic picture of deci· 
sions made over the course of a year's hearings (1981) in one registry 
(Melbourne) of the Family Court of Australia. 

The data on which the analysis was based were collected by Court staff 
from the Court's detailed, chronological records of Court outcomes since 
1978, and involved the coding of Court hearings based on the daily law list. 
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There were 21 034 hearings analysed for 1981 which were tabulated by 
whether they were defended or not, and by category of outcomes (divorce, 
custody or maintenance). Not all hearings could be coded - the data 
exclude hearings from rural circuits and hearings later than 1981 ~hich 
may have resulted in new outcomes for the cases involved. 

The survey analysis provides information on the characteristics of those 
who divorce, the patterns of disputes over custody, access, property and 
maintenance, and of the actual outcomes as decided by consent or by 
Court order. 

AFRE Project - 1982 IFS Interests of Children in Divorce Survey 

Margaret Harrison (Sole Researcher) 

This was a survey on the operation of the Family Court in respect of 
Section 63 of the Family Law Act which provides that a decree nisi of dis
solution of marriage does not become absolute unless the Family Court 
has declared that it is satisfied either that: there are no children of the 
marriage under 18 years; or that, where there are such children, proper 
arrangements in all circumstances have been made for their welfare; or 
there are circumstances by reason of which the decree nisi should become 
absolute, notwithstanding that the Court is not satisfied that proper arran
gements have been made. 

All Family Court judges were requested to complete a short questionnai~e 
whenever a Section 63 matter came before them during the month of 
September 1982. The questionnaire was designed to measure: the extent 
to which enquiries were made regarding the welfare of children in a 
divorce application; the sufficiency or otherwise of information given; the 
extent to which counselling services were used to remedy any deficiencies 
in arrangements described; the extent to which a divorce was granted in 
the absence of satisfactory arrangements, or an adjournment, or the use of 
counselling, or the presentation of evidence. 

A total of 1293 forms were returned to the Institute, which included com
pleted records from all judges in the Adelaide, Parramatta and Perth 
registries for matters which included children. In addition, six Melbourne 
judges, three Brisbane judges and one Canberra judge niturned completed 
forms. The Sydney registry refused to participate in the survey. 

Information returned to the Institute provided the opportunity to test the 
extent to which proper arrangements for children were considered by 
various registries, and the extent to which registry practices varied. 
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AFRE Project 
Survey 

1982 AIFS Conciliation in the Family Court 

Members of the survey team: fan Cesa, Margaret Harrison (Principal 
Researcher) 

At the request of the Family Court of Western Australia, the Institute 
designed this survey to analyse cases in which Regulation 96 conferences 
were heard and their outcomes. Seven hundred and eighty.four such con· 
ferences (between January and June 1982) were the subjects of analysis. 

Regulation 96 provides that the Court or a registrar may order parties to 
confer and make bona fide endeavours to reach agreement on matters at 
issue between them wherever it is considered advantageous or advisable 
to do so. 

An important difference between the procedure of the Family Court of 
Western Australia and that of the majority of other State Family Court 
registries is that Regulation 96 conferences are required before matters 
can proceed to hearings on any issue. Therefore, every defended custody 
or access matter has been to both a Section 62 (1) (Court counselling) con· 
ference and Regulation 96 conference or combinations of both before it is 
heard. The counselling section has reported that a large proportion of 
settlements which occur at Regulation 96 conferences are the natural 
result of prior Section 62 conferences. 

BF.cause of the Court staffs belief that Regulation 96 conferences in con· 
junction with counselling conferences are the cause of high rates of set· 
tlement of custody and access cases, the AIFS survey focused particularly 
on conferences which included such cases. 

AFRE Project - 1983 AIFS Survey of Family Court Files 

Members of the survey team: Kathleen Funder, Kon Karmis, Sandra Marsden, Mike 
Martin 

This survey of court files provides a data base which can be used as a 
reference on some important demographic, family constellation, court 
process variables, including conferences and orders, which are not avail· 
able from other statistical sources. It also complements information 
gathered from other Australian Family Reformation Project surveys and 
provides a random reference for population estimates made from inter· 
view surveys which may be biased on account of the mobility of the 
divorced population and selective factors associated with response. 

A random sample of cases in which decrees nisi were granted in 1981 was 
drawn from the Melbourne registry of the Family Court of Australia which 
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at that time contained all records for the State of Victoria. Files were 
examined in 1983 approximately two years after the decree nisi was 
issued, allowing a reasonable time for court processes to occur and, in 
many cases, to be concluded. Records were made of all ancilliary.appli. 
cations and the contents of orders, the occurrence of Regulation 96 con· 
ferences and court·ordered counselling, as well as the Form 19 statements 
of financial circumstances. The information on court orders and process 
can be cross· referenced to variables such as age, ethnicity, occupational 
category, length of marriage and number of children. 

The survey was assisted by the Melbourne Registry of the Family Court, 
which facilitated data collection done by IFS staff on the Court premises 
thus assuring the confidentiality of the records. 

AFRE Project - 1984-85 AIFS Economic Consequences of Marriage 
Breakdown Survey 

Members rfthe survey team: Don Edgar, Kate Funder, Sue Girling-Butcher, Mar
garet Harrison (Joint Principal Researcher), Jean McCaughey, Peter McDonald 
(Joint Principal Researcher), Teresa Tucker, Ruth Weston 

This survey on the economic impact of divorce was conducted by the 
Institute in association with the Australian Law Reform Commission and 
with the assistance of the Family Court of Australia. The Chief Judge of the 
Family Court, Justice Elizabeth Evatt, wrote to 4000 divorced persons in 
the State of Victoria randomly selected from Court files asking them to 
take part in the survey. Eight hundred and twenty.five respondents were 
interviewed from among those divorced in the years 1980-83 so that the 
effects of divorce could be assessed over a span of about six years following 
the separation. 

The survey focused on two specific groups - those with young children 
and those who have divorced after a long marriage. Particular attention 
was given to the impact of remarriage on the economic circumstances of 
the divorced. 

Statistics from the Family Court indicate that applications for property 
settlement are made in only one third of all divorces. An important aim of 
this survey, therefore, was to ascertain how the other 70 per cent settle 
property affairs. 

The survey gathered information on the work and education histories of 
the partners to the marriage, and on the contribution of each to the mar· 
riage. From the time of separation onwards, the housing situation and 
sources and levels of income were traced. Specific attention was focused 
on the economic effects of separation on the lives of children. The survey 
obtained information on the legal procedures which were used and on the 
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distribution of property including the more difficult areas of superannu· 
ation, businesses, farms and responsibility for debts. Respondents were 
also asked about maintenance and their attitudes to the present law. 

Throughout the questionnaire, respondents were given the opportunity to 
reflect upon the information they had provided and to describe, in their 
own words, how they felt about what happened. For example, they were 
asked about the value of the advice given to them by lawyers, about Reg· 
ulation 96 conferences (property distribution conferences with a Family 
Court registrar), about the fairness of what had happened to them and 
about how various dimensions of their lives had changed from the time of 
separation. 

Contracted Research 

In addition to research conducted by staff of the Australian Institute of 
Family Studies, two major surveys on the effects of divorce and separation 
on children were conducted on contract to the Institute by external 
researchers. 

AFRE Project - 1982-83 Adolescents in Divorce Survey 

This study of adolescents in the divorce process was conducted for the 
Institute by Rosemary Dunlop and Ailsa Bums of Macquarie University. 
The aim was to study the adolescent experience of divorce and to compare 
the adjustment of these teenagers with adolescents from similar back· 
grounds who live in intact two· parent families. Several standardised meas· 
ures of various aspects of adjustment were used in conjunction with 
semi· structured interviews of the adolescent and a parent; where possible 
both parents were interviewed. 

The sample for this survey consisted of 41 adolescents from intact families 
who were recruited from high schools in Sydney and 40 from divorcing 
families who were contacted through the Family Court. Parents in the 
divorcing group had been separated on average 18 months before the 
interview. This is a longitudinal study which will examine the experience 
of these adolescents over time. 

Data from the first stage have been analysed. A first report has been 
written and is awaiting formal publication. 

The findings do not suggest that divorce has no effect on adolescents. To 
gain an insight into the more complex and subtle consequences of divorce, 
and the patterns within families that may make the experience easier or 
more painful, a qualitative analysis of individual case histories has been 
undertaken. 
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In the second stage, most children from the original sample have been 
contacted and re· interviewed. There is an 81 per cent retention rate over· 
all. Data are being coded for computer analysis and it is expected that a 
report should be completed by the end of 1986. 

AFRE Project - 1982/83 Young Children in Divorce Study 

The second IFS contracted study of children in divorce has been con· 
ducted by Geoff Smiley, Edna Chamberlain and Len Dalgleish from the 
Social Work Department of the University of Queensland. Their sample 
included children 6-8 years old at the time of their parents' separation. 
The study sampled one group of children about I year after separation 
and another group 2 to 3 years after separation. This sample was matched 
for socio·economic characteristics, sex and age, with children from intact 
families. Both sampling and interviewing such a group involves great dif
ficulties and here were problems in obtaining the sample of children of 
the correct age and time span from separated and divorced families. The 
focus of this study was the social and economic changes which may occur 
after separation and divorce and the way in which teachers perceive these 
children. 

A first report has been written and it will be published with a grant from 
the Victori~ Law Foundation in 1986. 

Australian Family Re-formation Project Publications 

To date, publications based on AFRE Project data include: 

1982 

Divorce in Australia, by Donald Stewart and Margaret Harrison, Working 
Paper No.5, Institute of Family Studies, Melbourne, 1982. 

1983 

Institute of Family Studies Annual Report 1982-83, Chapter 2. 

Suroey 0/ practices: Section 63, Family Law Act, by Margaret Harrison, Oc· 
casional Paper No.2, Institute of Family Studies, Melbourne, 1983. 

1nformation collection under the Family Law Act: Melbourne Family Court hear
ings, 1981, by Don Edgar, Peter Good, Margaret Harrison, Andrew Prol· 
isko and Simon Freidin, Occasional Paper No.5, Institute of Family 
Studies, Melbourne, 1983. 

'What percentage of Australian marriages end in divorce?' by P. McDon· 
aid, Institute of Family Studies, Newsletter No.8, December 1983. 
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1984 

'Divorce in Australia 1971·1981: an examination of period analysis', by 
Virginia Josephian in Proceedings Volume I, Family Formation, Structure, 
Values, Australian Family Research Conference, Institute of Family Stu· 
dies, Melbourne 1984. 

'Adolescents ~d divorce: the experience of family break.up', by Rose· 
mary Dunlop and Ailsa Burns, in Proceedings Volume Il, Family Law, Aus· 
tralian Family Research Conference, Institute of Family Studies, Mel· 
bourne, 1984. 

'Some social, economic and relationship effects following marital separa· 
tion', by GeoffSmiley, Edna Chamberlain and Len Dalgleish, in Proceedings 
Volume Il, Family Law, Australian Family Research Conference, Institute of 
Family Studies, Melbourne, 1984. 

'Attitudes of divorced men and women to the family', by Margaret Har· 
rison, in Proceedings Volume Il, Family Law, Australian Family Research 
Conference, Institute of Family Studies, Melbourne, 1984. 

'From courtship to divorce: unrealised or unrealistic expectations', by 
Ilene Wolcott, in Proceedings Volume Ill, Marital Adjustment and Breakdown, 
Australian Family Research Conference, Institute of Family Studies, Mel· 
bourne, 1984. 

'Marital breakdown: reaction to separation and post· separation exper· 
ience of adults', by Freya Headlam, in Proceedings Volume Ill, Marital 
Adjustment and Breakdown, Australian Family Research Conference, Insti· 
tute of Family Studies, Melbourne, 1984. 

'Child support: public or private?', by M. Harrison, P. Harper and M. 
Edwards, Paper delivered to Family Law in 84 Conference, Law Council of 
Australia, Hobart, November 1984. 

'The changing role oflaw in marital breakdown', by Margaret Harrison, in 
Social Change and Family PoliCies, Key Papers Part 1, XXth International CFR 
Seminar, Institute of Family Studies, Melbourne, 1984. 

Children in stepfamilies: their legal and family status, by P. Harper, Policy Back· 
ground Paper NoA, Institute of Family Studies, Melbourne, 1984. 

'Remarriage data', by Christine Kilmartin, Institute of Family Studies 
Newsletter, No.l 0, 1984. 

Children's partiCipation in divorce, by Don Edgar and Margaret Harrison, 
Discussion Paper No.l 0, Institute of Family Studies, Melbourne, 1984. 
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1985 

'Child support: obligations of parents, State responsibility and the rights of 
children', by M. Edwards, P. Harper and M. Harrison, Paper presented at 
the Third Australian Law and Society Conference, Canberra College 6f 
Advanced Education, Canberra. 

'Divorce rates and children's experience of divorce', by P. McDonald, 
Institute of Family Studies Newsletter, No.14, December 1985. 

The economic consequences of marriage breakdown in Australia: a summary, com· 
piled by P. McDonald, Institute of Family Studies, Melbourne, August 
1985. 

'Paid and unpaid work: division of labour during marriage and 
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