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FOREWORD
This study is the most important yet completed by the Australian Institute of
Family Studies (IFS).
Its findings not only demonstrate how the present system offamily law 'works'
for people in different circumstances, they also indicate what might be done to
improve that system and remove the uncertainties and inequalities that
abound.
Everyone 'knows' what happens when couples divorce. Stories proliferate
about unjust property settlements, about lawyers who profit by extending the
arguments, about people holding out on child custody and access agreements until
a better property deal is agreed. Yet this study, because it is based on full details ofa
more representative cross-section of divorcing couples, comes up with some
surprises which contradict the folk wisdom about divorce.
The majority of couples settle out of court with a minimum of conflict. Not
many lawyers enjoy or prolong the property battle. The party who stays in the
matrimonial home after separation tends to get a better deal on divorce settlement.
A greater share to the custodial parent is often still not enough. Women from higher
income marriages are more likely to apply for Supporting Parent's Benefits.
Post-divorce poverty for women and children is widespread.
Serious questions are therefore raised by this study about compensation for
time out of the labour force, about a more certain system of payment for child
maintenance, and about the whole issue of 'contributions' versus 'needs' as a basis
for matrimonial property settlement.
Perhaps the most significant question raised concerns the nature of marriage
itself. Women long ago ceased to be chattels of their husbands with no property
rights of their own. But we have a long way to go yet in recognising the partnership
of modern marriage, the equal worth of efforts inside and outside the home to
sustain family life, and the ongoing responsibility of both parties to a marriage to
support children of the marriage. Dr McDonald and the IFS research team raise
some questions and challenges that will generate controversy for a long time to
come.
A study of this magnitude cannot be successfully conducted without the
assistance of numerous people. First and foremost, we owe a great debt to the study
participants who gave much time and, often, much emotion to provide the
information requested. The interview schedule was a long and difficult one and the
participant's responses are an important contribution to the reform of family
law.
We gratefully acknowledge the valuable co-operation and input of the Chief
Judge, Justice Elizabeth Evatt, and officers of the Family Court of Australia
(Sophie Bordow, Susan McIllhatten, Roger Mackay, Carmel Morfuni, John Myers
and Alan Ray); the equally important contributions of Professor David Hambly
and his Law Reform Commission team (Ann Risely, John Schwartzkoff, Deena
Shiff and Peter Waters); and the advice of key consultants (Bettina Cass, Marian
Dunlop, Meredith Edwards and Sophie Watson).
Above all, this has been an Institute team effort, taking up most <;>f ou~
xi

xii

Foreword

resources for the past two years. I wish to acknowledge not just the excellent work of
those who did the analysis and writing up, but also those who made significant
contributions in other ways such as typing, editing and computer programming
(Leigh Baker, Rhonda Carrington, Sharon Craig, Mari Davis, Judith Foster, Simon
Freidin, Dugald McLellan, Sandra Marsden, Meredith Michie, Mary Browning,
Di Press, Paul Amato and Sonia Savannah). The entire staff was involved in
commenting on study design and the interpretation of its findings.
I trust that this book will be read not only in relation to the Matrimonial
Property Inquiry being conducted by the Law Reform Commission, but in relation
to those broader issues of equality and justice in which the structure of marriage
and the family play such a large part.
Don Edgar,
Director,
Australian Institute of Family Studies,
Melbourne, March 1986

EDITOR'S NOTE
A number of special ECMB Technical Notes have been written to explain in detail
methods of analysis used In this study; for example, on Multiple Classification
Analysis, the Australian Standard Classification of Occupations, on the use of
Equivalence Scales and system of weights, the scale used for rating household tasks
and the estimation of unknown values for property. ECMB Technical Notes are
held on computer at the Australian Institute of Family Studies and copies can be
made available upon request. In addition, most chapters in the book have been
condensed from longer, more technical versions which contain a considerably
larger number of tables. These research versions of chapters are also held on
computer and are available upon request.
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INTRODUCTION

FAMILY
.
INFORMATION CENTRE
AU~rRALlAN INSilTUTE
OF FA,iilLY STUDIES

Margaret Harrison

This introductory chapter sets the context for an examination of property and
income by providing a brief summary of the major features of the current Australian system of family law (particularly its financial provisions on marriage
breakdown), the broad-ranging effects of marriage breakdown and current laws on
the financial position of formerly married persons.
In 1980, the Parliamentary Joint Select Committee on the Family Law Act
recommended that arrangements for the introduction of a Matrimonial Property
Regime should be preceded by:
1. a survey to establish community attitudes to the proposal;
2. a full study carried out by the Law Reform Commission of the legal implications
of the introduction of such a scheme;
3. the assessment of the experience of the New Zealand and various Canadian
schemes (Recommendation 36).
The Committee also recommended that 'the Family Law Act be amended to provide that during the subsistence ofa marriage and on the break up ofa marriage, the
parties to the marriage will be presumed to own the matrimonial home in equal
shares' (Recommendation 37).
In June 1983, the Attorney General referred the issue of matrimonial property
to the Law Reform Commission with Terms of Reference which required a consideration of whether any changes should be made to the law and a consideration of
whether any system introduced should affect the acquisition and management of
assets held during a continuing marriage. Such terms of reference obviously require
an examination of the details and operation of Australian law, together with that of
countries with similar and different matrimonial property provisions. The Law
Reform Commission and the Australian Institute of Family Studies (IFS) considered that a full review of matrimonial property should include a consideration of
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the effects of marriage breakdown on the economic situation of divorced people.
Such research would amplify the reference to incorporate the experiences and
views of men and women in a variety of circumstances, and would enable the Law
Reform Commission to assess the impact of the operation oflaws in an empirical,
as well as a technical, sense.
The Law Reform Commission has examined the operation of the discretion~
ary system by surveying contested property cases, Section 87 1 agreements and
Regulation 96 2 conferences during specified periods of 1983 and 1984 (Australian
Law Reform Commission, 1985b). This examination and the survey by the IFS
complement each other and together provide a picture of both the law's role and
other relevant circumstances affecting people after marriage breakdown.
Information about the economic and other experiences of people whose marriages have broken down has, until now, only been available in Australia in a
piecemeal fashion, which does not permit a coherent view, particularly of experiences over time. The literature commonly talks about marriage breakdown as
being a process characterised by grief, anger and remorse, on one hand, and by
relief, increased life opportunities and improvement in health on the other. It is
known that factors such as age at divorce, the presence or absence of dependent
children, possible or actual repartnering and economic independence, can either
moderate or exacerbate the impact of the separation. And a substantial body of
research has developed around the effects of divorce on both young children and
adolescents (Wallerstein and Kelly, 1980; Smiley and Goldsmith, 1981; Dunlop
and Burns, 1984).
However, official statistics on divorcing people are limited in the details they
provide. For example, the Family Court of Australia keeps records of the overall
numbers of its clients who divorce and seek maintenance, custody and property
orders. But it is not possible to use these figures to trace the pathway of people's
passage through the Court processes; nor is there at present any record of the outcome of their applications, for example, of whether the matrimonial home was sold
and the proceeds divided. In addition, because many orders for maintenance are
made in Magistrate's Courts, there is no central statistical repository of orders for
all Courts operating in the family law jurisdiction.
The Department of Social Security records the number of recipients of pensions and benefits, such as Supporting Parent's Benefit and Widow's Pension,
associated with separation and divorce. However, it is difficult to ascertain from
these figures the characteristics of those people who obtain benefits or for how long
they need to rely on such public assistance.
Australian and overseas researc.h has drawn attention to the economic hardship that follows marriage breakdown, particularly for female-headed singleparent families. Censuses and surveys conducted by the Australian Bureau of
Statistics (ABS) show the increase in this family type, largely due to increased
divorce. But once again these surveys give a static picture ofa family type which is
constantly changing. Divorced people repartner, and children, of course, grow
up.

OUTLINE OF THE STUDY
The broad aims of the study of the Economic Consequences of Marriage
Breakdown (ECMB) were to map the financial arrangements made in marriages; to
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describe the post-marriage-breakdown circumstances of men and women who
were parties to different arrangements; to assess the effects of social status, education and employment background, and the types of legal processes used, on
Court outcomes; and finally, on the basis of these analyses, to make policy recommendations relating to the public and private law. Thus the Institute's study was
designed to obtain information on the financial circumstances of men and women
who were divorced over a period of several years via the Melbourne Family Court.
Chapter 2 describes in detail the sampling and analysis categories of the survey.
The project has been complex. Respondents were asked about their standard
ofliving, income, housing and personal assets at various points in their life. This
questioning required the full co-operation of respondents who were asked to
remember events that happened during the marriage, as well as after its termination. Amounts earned and values of assets were an important component of the
questionnaire.
Because the nature of sex roles within the marriage has an important impact on
the earning capacity of the parties should the marriage end in divorce, the study
asked for a great deal of information about the working patterns of husbands and
wives and their different forms of contribution to matrimonial property. These
questions also reflect the Family Law Act provisions relevant to property settlement.
How divorced people cope financially with the aftermath of marriage
breakdown is linked to their ideas of fairness, their state of emotional well-being
and their way oflife after the divorce. The study was therefore not restricted to the
'hard' data of dollars and cents, but included subjective material which might have
affected not only a person's self-esteem and ability to cope, but even the way he or
she approached litigation, remarriage or new employment.
It has been repeatedly shown that marriage itself, and child bearing and raising
in particular, have a detrimental financial effect on women (Joshi, 1984). Survey
results described in Chapter 5 reinforce the fact that women frequently leave their
jobs for family reasons, and thereby lose out on future job opportunities in addition
to job skills, retraining and promotion opportunities. The inclusion of maternity
leave provisions and other measures intended to minimise these disadvantages do
not appear to have been widely successful. The recession and chronic shortages of
adequate child care exacerbate the difficulties of work force participation for married women.
Using 1981 Census data, Watson and Shiff(l984) have shown that there are
considerable discrepancies between the work participation rates (and therefore
incomes) of divorced men and women. These discrepancies were marked even
where there were no dependent children, suggesting that employment of women is
affected by structural labour market factors and marriage itself, as well as responsibility for dependants.
Thus, even though the sex role balance of the 1950s and 1960s has been altered
by higher working rates of married women, this change has still not given them
equality. Many are employed in piecework or work on a part-time basis, and
women are still concentrated in low skill, low paid jobs which provide no career
structure.
While for many women in an intact marriage, the 'traditional' division of
labour (working husband - housewife) may be acceptable, and the loss of job
prospects considered worthwhile (at least until the children are ofa certain age), the
picture obviously changes dramatically if the marriage terminates.

4

Chapter J

MARRIED WOMEN AND PROPERTY OWNERSHIP
A short historical summary of the legal provisions relevant to matrimonial property helps to explain why a major characteristic of Anglo-Australian law is that
marriage has no effect on the property rights of husband and wife. Until just over a
century ago, married women were effectively divested by the marriage ceremony of
rights to property they would otherwise have acquired or managed. Lunatics, married women and children were considered to be legally incompetent.
The husband's sovereignty over his wife (frequently explained as being of a
protective nature) resulted in her loss of financial independence. The English Married Women's Property Acts of the 1870s and 1880s (adopted in the Australian
Colonies shortly after) sought to overcome the inequities produced by the unity
doctrine of marriage, which largely benefited husbands only. They did this by providing that henceforth husband and wife were quite separate in their property
ownership and dealings. Such a regime stressed legal title to the property as providing the right to its management and disposition.
A major impetus for the introduction of the Married Women's Property Acts
was the high participation of married women in the workforce. The English Census
of 1861 estimated that 24 per cent of married women were in employment, which
meant that the paternalistic attitude of the early nineteenth century was somewhat
misplaced. However, at the same time, the rate of home ownership was very low, so
the effects of the reforms must have been slight. Only about 10 per cent of people
lived in property that they owned, and this limited owner-occupation ratio was
experienced in England until well after World War I. In Australia, although the
home ownership rate has always been higher than it is in England, women were
similarly constrained in their access to equal wages and conditions, and were minor
partners in the management of household finances.
The separation of property principle gave both spouses the freedom to deal
with assets independently in their name. However, on marriage termination no
account was taken of the marriage or its effect on the ability to acquire property,
and each spouse was entitled to claim only that to which he or she had strict legal
entitlement. Current law has quite radically altered this because of manifest unfairness, and, in many countries (of which Australia is one), as McCall (1982) has
pointed out, an entirely new property regime comes into existence on the
breakdown of marriage, with the power to alter the interests of the parties as a
result of the application of a set of criteria which. go far beyond strict legal
entitlement.
The relationship between legal reform and social change is always a fragile one,
particularly in areas oflaw where 'social engineering' is involved. In the case ofthe
Married Women's Property Acts, the social, economic and philosophical impetus
for their introduction altered. Very reasonable rationales, such as individualism
and a notion of equality, produced the nineteenth century reforms. However, the
industrial revolution increased the family's reliance on earned income outside the
household and widened the base of people who could be considered landowners.
Women, both single and married, were drawn into a workforce that was no longer
restricted to domestic service, and their contribution was therefore increasingly
seen in financial terms. For those women who, for a variety of reasons, did not
produce income, the doctrine ofthe separation of property failed to protect them,
unless they acquired property by way of inheritance or gift. Ironically, the division
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between women who did, and did not, work made the non-working wife's economic position very vulnerable.
Deech (1984) has argued that the major twentieth century changes which have
affected property relations between husband and wife are the growth of owner
occupation, the effect of inflation on house values, the increasing numbers of
income-earning women and the high divorce rate, together with irretrievable
breakdown as the basis for divorce.

PROPERTY, MAINTENANCE AND MARRIAGE
BREAKDOWN
Divorce, which prior to World War 11 was unusual, has increased such that the
phrase 'mass divorce phenomenon' has been used (Chester, 1981). Currently in
Australia just over 40000 divorces per year are granted, and on current predictions
people who are marrying now have a 35 per cent chance of that marriage ending in
divorce (Carmichael, 1985). English and Canadian figures are very similar, and the
divorce rate is higher in the United States.
The reasons for the increase in marriage breakdown and divorce are complex
and appear to be related to changing social values and sex roles, economic problems, and increased secularisation. Higher divorce rates have been viewed with
considerable concern as indicating a decline in the success of marriage as an institution. The psychological effects on children of their parents' divorce have been
much publicised, and earlier research pointed to delinquency and personality disorders among such children. These concerns appear to have overshadowed the
economic implications of widespread divorce both for society as a whole and for
the families concerned. Lengthy Parliamentary debates which accompanied the
passage of the Family Law Act rarely even speculated on the financial impact of
no-fault divorce, although the possibility of an increased divorce rate was foreshadowed.
The economic costs of marriage breakdown have come to the fore as a result of
complaints about the numbers of separated and divorced women on Supporting
Parent's Benefit, concern about the pockets of poverty among such women and
their children, and complaints that maintenance obligations are being ignored. In
1983, the Attorney General issued Terms of Reference in relation to the possible
establishment of a national maintenance enforcement and collection agency. The
departmental team, which conducted this inquiry and reported to the Attorney
General in 1984, saw a reduction of social security expenditure as one of the three
primary policy objectives of a maintenance enforcement system, where this was
possible and reasonable. Other objectives were a reduction in the hardships of
supporting parents, and preservation of the integrity of the judicial system by
ensuring the enforcement of orders.
The inter-relationship of maintenance and property ~ssues is important. Overseas research has shown that the payment of maintenance may be the one factor
which keeps single parent families above the poverty line. However, there is also
overwhelming evidence, both in Australia and overseas, that maintenance is rarely
paid. Even where it is paid, the amount transferred is frequently inadequate to pay
even half the cost of raising children, which places additional financial burdens on
women, who are almost invariably the custodial parent. This chapter explains the
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maintenance component in property division in the context ofthe law's approach
to property settlement and to the concept of the 'clean break', while Chapter 14
discusses the importance and frequency of maintenance payments. As explained
below, the 'clean break' philosophy is that, as far as practicable, the Court shall
make orders which will finally determine the financial relationships between husband and wife, and avoid their involvement in further proceedings.

DIVORCE AND THE APPROACH TO PROPERTY DIVISION
Complaints about the vagaries of fault-based divorce, the dishonesty that
frequently surrounded it, and the associated cost and indignities, produced a
groundswell of opinion in Australia during the early 1970s that family law reform
was required. However, the resulting legislation was not easily achieved, and the
debate about its alleged strengths and weaknesses has not abated.
No-fault divorce has been the major characteristic offamily law developments
over the past decade. In turn, no-fault divorce has been accused of increasing the
divorce rate and of weakening the economic position of 'innocent' wives. Weitzman (1984) maintains that no-fault divorce (particularly where the relevant legislation permits divorce without the consent of the respondent) transfers power from
the person who wants to remain married to the person who wants the marriage to
end. This, she argues, strips the reluctant divorce partner of the leverage he or she
had, and which was commonly used to obtain economic concessions. However,
Californian no-fault divorce was introduced simultaneously with property provisions which require the Courts to divide marital property equally. Australian
divorce laws, in contrast, combine no-fault divorce with a discretionary system of
property distribution.
In some overseas jurisdictions, fault has been eliminated from the granting of
divorce itself, but fault is still relevant when custody and/or the distribution of
assets is being considered. In other jurisdictions, of which Australia is one, the
conduct ofthe partners is irrelevant, except where it dissipates assets, requires the
grant of an injunction for personal protection, or affects the capacity to parent.
Certainly no-fault laws have altered the property and other entitlements of divorcing men and women by removing the advantage or disadvantage provided by the
commission ofa matrimonial offence. The earlier simplistic formula of the 1950s
and 1960s was that proven guilty conduct of one party, such as desertion or adultery, was the cause of the breakdown of the marriage. Everything that followed, as a
result of that behaviour (most importantly the custody of children and the allocation of property), was considered to be linked to it. However this principle was
gradually modified by legislative provisions which required decisions involving
children to be made with their best interests as the paramount consideration, and
property settlements to be just and equitable. The no-fault premise ofthe Family
Law Act was therefore not so much a radical step as the end point of an evolutionary
movement.
The Family Law Act takes an essentially pragmatic approach to property division after marriage breakdown. The major characteristic is judicial discretion,
which underscores the belief that each marriage is different, and therefore incapable of having imposed upon it fixed rules for the redistribution of its assets and
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liabilities. The discretion is not, however, unfettered as it must be exercised according to the application of a set of principles based on contribution and need. Other
principles, which form an important 'backdrop' to the process, are: that matters are
to be finally determined between the parties wherever possible; that the Court must
do what is just and equitable in all the circumstances of the case; and (implicitly)
that both parties to the marriage are equal in status.
A characteristic of the discretion is that the principles of contribution and need
are given different emphases according to the facts presented, and there is no
requirement that the use of discretion be judicially explained.

ELEMENTS OF CONTRIBUTION AND NEED
It has often been explained that the contribution and need components reflect
retrospective and prospective aspects of the marriage as seen at its end. The first
step in a property claim is a consideration of what a party is entitled to, bearing in
mind the contributions made.
In examining contribution, the role of husband and wife in the acquisition,
conservation or improvement of currently owned property (whether solely or
jointly) is relevant, and the ultimate question the Court must decide is whether a
redistribution of that property is necessary. The contribution is not necessarily seen
in financial terms, the most common non-financial form of contribution being that
made by a woman in her homemaking parent role or to the welfare of the family.
Nor need the contribution made be a direct one to the acquisition, conservation or
improvement of any property. It is not unusual, in a dual income marriage, for one
spouse's income to be used for the deposit on a house or to meet mortgage repayments, while the other's income is used for the payment of household bills or other
outgoings. It would be manifestly unjust in such circumstances for the spouse paying household bills to be considered not to have contributed to the acquisition of
the matrimonial home.
The provision for statutory recognition of non-financial activities as a contribution is a realisation of the value of such activities, and a protection for the nonor partially-working wife. One rationale is that the wife's performance of domestic
duties frees the husband to earn income and acquire assets. In the partnership of
equals that modem marriages are claimed to be, the variety of functions of each
spouse have equal, but different, characteristics. A non-working wife also has a
reduced chance of surviving economically without a working husband, and this
factor may become relevant to the needs component of the distribution
equation.
Recognition of the relevance ofa non-financial contribution is one thing, giving it equal weight to that of a financial contribution has proved a more difficult
step, particularly for men, to accept. There have been consequently many and bitter
debates about this, particularly where the husband's acquisition of assets has been
considerable. Until recently the Family Court was prepared to take the view that, in
a long marriage, equality should be the normal starting point, even where the efforts
of one were solely as homemaker (Pickard(1981), FLC 91-034 at pp. 76,314). This
presumption is complemented by quite frequent statements by Family Court
Judges that the wife's non-financial contribution should be recognised in a substantial, and not just a token, way. While not criticising these statements, the High
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Court in 1984 disagreed with Family Court decisions which started from a position
of equal sharing, saying there is no legislative basis for any presumption and
thereby stressing the discretionary bases of the Family Law Act (MaUet (1984), FLC
91-507).3
Not surprisingly, the whole issue of the relative weights of financial and nonfinancial contributions is a particularly controversial one. Writers such as Scutt and
Graham (1984) place much of their criticism of the discretionary system on their
allegations that women fare badly from (predominantly male) Judges who minimise and trivialise the role of women in marriage. Men argue,just as vehemently,
that their efforts are inadequately recompensed, and that their wives should not be
entitled to assets acquired and businesses built up, as they claim, on their own
initiative.
The assessment of financial contribution in itself is made more difficult where,
during the marriage, successive matrimonial homes have been acquired (perhaps
with different contributions each time), and holiday houses, perhaps inherited
from: one spouse's family, or several businesses have come and gone, with fluctuating economic fortunes. As can be imagined, a very wide range of possibilities
may occur and require investigation.

DIFFICULTIES WITH THE PRINCIPLE OF CONTRIBUTION
AND NEED
One of the philosophies of the Family Law Act is that, on marriage termination,
ancillary matters should be brought to a conclusion, as far as this is possible.
Obviously, relationships with children, and the obligation for their support, are not
included in this 'clean break' concept, but financial arrangements other than these
are concluded on a once-and-for-all basis, where circumstances permit.
This philosophy discourages the use oflong-term spousal maintenance unless
a spouse is unable to support herself or himself adequately, because he or she has
the care and control of a child of the marriage under 18, or because of age or
physical or mental incapacity for appropriate gainful employment, or for any other
adequate reason. The Act does enable short-term rehabilitative maintenance to be
awarded, for example, to enable a degree or diploma to be obtained or for retraining. However, this appears to be only rarely sought, arranged or ordered.
Nygh J, in the case of Aroney 1979), FLC 90-709) explained the relationship
between maintenance and property entitlements in this way:

«

If the wife is [under the section which enables the Court to alter property interests]
entitled to a large property adjustment, her need for support by way of maintenance is
consequently reduced. If[under the property alteration section] her entitlement is less,
it may be necessary to increase the lump sum allowance to ensure that she had
adequate maintenance. The proper method is to look at the property adjustment first
and see whether this would also satisfy the wife's needs for support or whether it needs
to be supplemented by a lump sum or by periodic maintenance.

Where an entitlement to spousal support occurs because there are insufficient
assets to divide, there is also often an incapacity to pay because of insufficient
income. In such cases, the Family Law Act provides that an entitlement to a pension or benefit may be taken into account, and many divorced women do in fact
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become recipients of pensions for at least a temporary period, as discussed later in
Chapter 6.
By its inclusion of a prospective component, the Family Law Act takes into
account the realisation that an assessment of past contributions may not necessarily result in ajust and equitable redistribution of property. The Court is therefore
required to estimate what the future economic needs are in each particular case,
and what adjustment of the available assets can compensate for those needs.
Post-divorce family types vary considerably, usually after the property has
been divided, and in ways which are difficult to predict (see Chapter 4). A change in
the type of family may detrimentally affect a person's economic position, or may
improve it. A woman who receives an additional proportion of the property,
because she has no job prospects, may subsequently marry a wealthy man and have
no future financial uncertainty, while her former husband may remarry a woman
with several children, who require his financial support. The reliance on reallocation of property, or the payment ofa lump sum, rather than periodic maintenance,
.is a conscious attempt by the drafters of the Act to enable divorced people to start
their lives again, but it also contains possibly unforeseen results.
An examination of the contribution and needs factors, which underpin the
property provisions of the Family Law Act, raises questions about their aims and
the success of those aims. Is there appropriate recognition of the variety of different
contributions made during the life of a marriage? Is there consistency as to the
weight to be given these different contributions? Is a contribution made as a homemaker-parent quantifiable? Is it patronising to consider the future post-divorce
needs of a spouse, or is this the only way to compensate a spouse for economic
disadvantages incurred as a result of the marriage? Is the principle of the 'clean
break' appropriate? Should the State assist divorced people via the social security
system? These are obviously extremely difficult and controversial questions, and
would be answered quite differently by various groups in the community.
It must be stressed that very few property disputes are actually determined by a
Judge, a point discussed in more detail in Chapter 3. The vast majority of people
bargain in the shadow of the law, receiving advice from lawyers who, from their
knowledge of the legislation and the case law, advise clients of the parameters of
any dispute, and of its possible outcome.
Until the decision in Mallet's case,3 there was certainly a 'rule of thumb' that
equality was at least the starting point in long marriages, although many divorcing
people were not affected by such a presumption. While the situation is now apparently less certain for potential litigants, there is a large body of precedent which
provides guidelines as to the manner in which matters are determined.

STRENGTHS AND WEAKNESSES OF THE DISCRETIONARY
SYSTEM
Those who support the current system of property distribution on marriage
breakdown in Australia mainly stress its flexibility, the ability to take into account
the wide variety of circumstances that make one marriage different from another,
and to reach a conclusion that is the best possible in the circumstances. This flexibility is particularly important in a society such as ours where marriages which end
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in divorce are so diverse. It is claimed that discretion is exercised in a manner
sufficiently consistent to enable people to predict outcomes.
Critics such as Tennison (1983) and Scutt and Graham (1984) argue that the
system is capricious, unpredictable, uncertain and expensive. They point to the
instances where judicial discretion has resulted in different results from similar fact
situations, and say that such results make it impossible for separating people to
know in advance what their rights and obligations are. Because it is virtually
impossible to appeal against judicial discretion, bad decisions are nearly automatically final decisions. Uncertainty produces unnecessary litigation and also
advantages the party with greater power and/or resources.
Some claim that the principle of equality of husband and wife espoused by the
Family Law Act is frequently not upheld in settlements based on interpretations of
contribution and need. This has led some to urge the introduction of a fixed entitlement ~ystem (for example, Scutt and Graham), while others argue that equality at
the time of divorce does not protect women from suffering long-term poverty,
because of the economic disadvantages they experience by reason of gender
inequalities (Cox, 1983).
The Parliamentary Joint Select Committee on the Family Law Act commented on the different complaints expressed by men and women in their submissions to the Committee. Men gave the impression that the present law operates
as an asset stripping device, while women complained that their contributions as
homemaker or parent are not recognised.

ALTERNATIVES TO THE DISCRETIONARY SYSTEM
This chapter is not intended to deal at any length with the vast and complicated
topic of matrimonial property regimes discussed in the Australian Law Reform
Commission's Discussion Paper (1985a). However, criticisms of the current Australian system are inextricably connected with a realisation of what the alternatives
to it are, and how adaptable such alternatives might be.
Broadly speaking, the most common form of matrimonial property regime,
and one found in many western European countries, is where the parties retain their
separate property during the marriage, but, should the marriage break down, a
system of equal fixed entitlements operates on property which is specifically designated as matrimonial property. Such a system provides certainty, but does not take
into account the different needs or responsibilities of the parties. The system can
usually be contracted out of, and, in some cases, is inapplicable where the marriage
has lasted for less than three years. Countries such as New Zealand and Germany,
and some American States and Canadian Provinces, have such systems.
A less common regime involves the joint ownership of assets designated as
matrimonial assets during the marriage, with equal entitlement to those assets
should it end in divorce. During the marriage either one or both spouses may be
entitled to manage the property.
It must be noted that because the Family Law Act does not specify what property is subject to division, there is no special attention given to 'marital' or 'business' assets, and therefore every form of property, however acquired, can be
divided when the marriage breaks down.
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RESEARCH INTO ECONOMIC CONSEQUENCES OF
MARRIAGE BREAKDOWN
The prevalence of different divorce laws and matrimonial property regimes in different countries, together with concern over how divorced people manage financially, has generated several interesting research projects which have had some
influence on the design of the Institute's study.
The data from these projects show quite dramatically how little information
was available to legislators and policymakers about the financial implications at
the time when these major legal changes were made. Although information was
unavailable, the ramifications of the new legislation do not appear to have even
been considered or debated. At least research data, both from overseas and Australia, are available now to influence the nature and course of any amendments that
are considered in the future.
Lenore Weitzman's research in California (1981) involved an examination of
the effects of that State's 1969 no-fault divorce laws on the pattern of maintenance
and property awards. She also looked at the consequences of the awards for postdivorce standard ofliving. Her project required an examination of files completed
prior to, and after, the new Act to see what changes had occurred as a result of the
new provisions, particularly as regards the equal division of property introduced by
the new Act. Weitzman's major findings can be summarised as follows:
• Many divorcing couples had little or no material property to divide, particularly
where the marriage had been short.
• The earning capacity of the working spouse(s) was more valuable than the tangible assets.
• Women received less of the material property under the equal division legislation than they did under the previous fault-based legislation.
• Assets were fewer in many shorter marriages where there were dependent children, but it was in these cases that the house frequently had to be sold to effect an
equal division of the matrimonial property.
• Career assets were not included in the Californian definition of community property; had they been, the discrepancy between the economic consequences of
marriage breakdown for men and women would be even greater. Typically it is
men whose careers continue uninterrupted during marriage and who acquire
qualifications and promotions which are vital for the remainder of their working lives. In contrast, many women come out of marriage breakdown poorly
equipped for economic survival, let alone economic independence via a career
structure.
• Maintenance payments for wives were rare and were also rare under the faultbased legislation. Payments for children were modest when the father's ability to
pay was taken into account, and they rarely covered even half the cost of children; therefore, the mother had the greater financial burden, although she had
fewer financial resources.
In a later project, Weitzman (1984) investigated the approach of both English and
Californian lawyers (both practitioners and Judges) to a series of hypothetical
questions involving property and maintenance awards. Weitzman argued that the
prevalence of divorce, together with death, has made it a major reason for the
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allocation offamily property. In addition, she claimed that the legal rules governing
divorce settlements reflect basic societal norms and values about marriage and
family life.
While conceding that the social security and tax provisions of these two jurisdictions are very different, Weitzman concluded that the English marriage was
couched in terms of a lifelong bond which implied that a wife was entitled to continuing financial support. In contrast, the Californian marriage was predicated
upon the clean break, and a major implication of this was that a wife, almost
irrespective of her age or the age of her children, was expected to work. Further,
while English lawyers emphasised the need to protect the interests of children
(especially in relation to housing), Californian lawyers appeared to be more concerned about the husband and his post-divorce career prospects. Not unexpectedly,
the English discretionary system produced a far greater variety of suggested outcomes than did the Californian community property system. On property division
alone, the Californian wife fared better, as she had an automatic equal entitlement
to matrimonial property, while the English wife was likely to receive only about
one-third of the assets. However, Weitzman concluded that the Californian view of
justice, which was heavily reliant on the equality of the sexes, may be based on a
false assumption of men's and women's equal economic position.
This study is interesting in the Australian context as Australian family law is a
hybrid of English and Californian law. It has the discretionary system of property
division, which it inherited from England, and yet, as a result of the Family Law
Act's passage in 1975, has the no-fault, unilateral form of divorce, which was originally introduced into California in 1970. It tends more towards the clean break
philosophy of California, at least as regards spousal support, and yet the interests of
children are frequently an important component ofa property division. Weitzman
might argue that the societal norms and values expressed in the legal rules are
potentially contradictory.
In the United Kingdom, MacLean and Eekelaar (1983) examined the economic circumstances of divorced people with and without children, and looked at
the effect of post-divorce events such as remarriage. Their research was conducted
at a time when possible amendments to laws which determined the nature and
principles of post-divorce financial obligations were generating a considerable
amount of controversy in England.
Although their sample size was relatively small, MacLean and Eekelaar found,
as Weitzman had, declines in the standard ofliving offemale-headed single-parent
families. Such declines were not shared by divorced people not responsible for the
care of children, or by those who had remarried. MacLean and Eekelaar classified
sources of support which exist at divorce to minimise or stop the decline in the
economic circumstances of the former family, as:

• The resources oftheformer family as at the time ofdissolution: these are generally
small, and if there is a matrimonial. home, it is likely to be the major asset,
although perhaps heavily encumbered.
• The custodial parent's earning capacity: where this is the mother, such capacity is
frequently restricted.
• The non-custodial parent's earning capacity: as maintenance is frequently not
paid, or amounts are inadequate, this is unreliable.
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• State provisions: these are not noted for their generosity and create dependency in
those who receive them.
They considered that the interplay of each of these sources of support needs to be
examined over time, as the process of marriage breakdown frequently has remarriage at its end point, a powerful economic resource in itself.
In one of the few research projects which looked at a cohort of still-married
people, in addition to those who had divorced, Hoffman and Holmes (1976)
assessed the impact of change of family composition on economic well-being.
Women who remained married over the seven year period studied had increases in
income relative to needs five times greater than those who were divorced or separated. Men who were divorced or separated suffered a decline in real income,
but their economic position was only mildly affected because their needs also declined, the major cause of reduced needs being lack of responsibility for dependent
children.

CONCLUSION
The study results described and discussed in this book were derived from a lengthy
questionnaire which sought to assess the economic circumstances of 825 divorced
men and women during the latter part of their marriage, in the period immediately
after separation, and at the time of the interview.
The data show the trends which lie behind the diversity of marriage types, the
workforce patterns (particularly of married women), and the allocation of tasks and
responsibilities during marriage. In addition, the survey provides some fundamental, but previously unknown, Australian information about the nature and extent of
matrimonial assets and liabilities of people married for specific periods of time,
their distribution of these assets, and their use of the legal process, together with its
influence on the way they managed their affairs.
It is hoped that the analysis of these Australian data provide some answers to
questions posed by divorcing people, lawyers, law reformers and policy makers.

Endnotes
lA Section 87 agreement is a maintenance agreement intended to be in substitution for rights
and which, once approved by the Court, becomes effective and may be enforced as ifit
were an order. The agreement (unless obtained by fraud or duress) cannot be the subject
of a Court dispute again.
2A Regulation 96 conference is a conference between a Court Registrar, the husband and wife
and/or their legal representatives which is designed to resolve a dispute. It is now called
an Order 24 conference.
Jln the case of Mallet the parties had been married for nearly 30 years during which time the
husband established and ran a successful business while the wife's role was as homemaker and parent. On appeal to the High Court of Australia from the Full Court of the
Family Court (which varied an order of the Family Court), the major legal issue was
whether, bearing in mind the different nature of tile contributions made by the husband
and wife, there should be a presumption of equality, at least as a starting point, in
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considering the value of those respective contributions. The Family Court in earlier
decisions had maintained that equality should be the normal starting point after a long
marriage where assets had been built up by joint efforts regardless of whether those
efforts had involved a financial contribution or not.
"
The High Court in Mallet's case repudiated this presumption, said it was not
authorised by the Family Law Act and that each case must be examined on its own facts:
the discretion contained within the Act is very wide and is unfettered by the application
of any rules which would restrict it.

2
THE DESIGN OF THE STUDY

Kathleen Funder

There are no previous representative Australian data on property and income distribution on divorce but an obvious need exists to address policy issues raised by
the financial crises occasioned by marriage breakdown. The present study by the
Australian Institute of Family Studies (IFS) was focused on groups who were economically vulnerable and representative of large 'at risk' populations. While the
Institute's study was being conducted, the Australian Law Reform Commi.ssion's
Matrimonial Property Inquiry was addressing two questions with direct bearing on
the economic outcomes of marriage breakdown: whether changes should be made
to the law relating to the ownership of property during marriage; and whether the
present discretionary system of law should be changed to one prescribing fixed
shares. The coalescing of these two strands of inquiry influenced the design of the
Institute's study. The desirable features of the design were:
• a time perspective relating to financial arrangements before, during and after
marriage breakdown, so that financial arrangements during marriage could be
related and adaptations made over time to outcomes after breakdown;
• an historical approach to financial management over time so that cross-reference
to family formation and dissolution events, employment, income and property
acquisitions, and disbursements could be made;
• a sample representative of those vulnerable to marriage breakdown and to possible changes in the law, so that findings could be generalised to all Australians
whose marriages fail;
• a sample which includes people who had used different processes in settling
property matters under the provisions of the Family Law Act (not just those who
made property applications to the Court or who had contested hearings) so that
the Matrimonial Property Inquiry could be informed of the operation of the
present legal system and of the operation of those who settle their affairs
privately.
15
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Initial planning for the study began in November 1983 and proceeded through
working parties comprising IFS staff and consultants from various disciplines and
organisations. Representatives of the law, economics, social policy, the Family
Court, sociology, demography and psychology all made valuable contributions to
the design of the study, to the sampling framework and the format of the survey
questionnaire.
In December 1983, a steering committee was convened comprising the Director of the Australian Institute of Family Studies, the Chief Judge of the Family
Court, the Australian Law Reform Commissioner on Matrimonial Property Law,
and senior members of their staffs.
Using a rolling pilot study, IFS staff tested, amended and refined the questionnaire. This process was directed to the development of formats for reliable
recording of: (i) marriage and work histories; (ii) comparisons of present and previous income; (iii) descriptions of businesses, asset ownership and distribution; (iv)
legal processes by which this distribution was achieved; and (v) satisfaction and
attitude measures. For many of these measures, there were no models and the
rolling pilot process, with opportunity for revision through continual consultation
with interviewers and working party members, was the best means of testing the
questionnaire in the short time available.
The study team continued through 1984 to draw the samples, pilot the questionnaire, interview respondents, and to code and analyse the data. During this
time, a registered mail survey of a random sample of non-respondents was conducted to clarify the reasons for non-response. In 1985 the IFS team continued
analysis and wrote a summary of the study for circulation by the Australian Law
Reform Commission. That such a study could be brought to completion so swiftly
required the co-operation of many people from different organisations and the
Australian Institute of Family Studies acknowledges its debt to all of these.

SAMPLING FOR THE STUDY
The populations from which samples were drawn were people divorced from their
first marriage under the Family Law Act, either very recently separated (near the
crisis point) or separated longer and having more time to adapt. From within these
categories, two groups were identified that were representative oflarge numbers of
Australians who divorce and who are considered particularly vulnerable to the
economic effects of marriage breakdown.
The first group comprised couples married between 5 and 14 years, divorced in
1981 or 1983, and with two dependent children. This group, throughout this book
referred to as 'younger groups', is representative in demographic and legal process
terms of the greatest number of cases passing through the Family Court. For
example, in 1981, 48 per cent of divorces were granted to couples married 5-14
years; 92 per cent of husbands and wives had not been previously married and, of
these, 34 percent had two children (ABS, 1981, Catalogue No. 3308.2). People with
such characteristics are not only representative ofa very large group of the divorcing population but of a group for whom marriage breakdown jeopardises economic
self-sufficiency and disrupts the lives of young children. Between 1979 and 1982 the
number of sole parent families in Australia grew by 26 per cent and over 50 per cent
of these families with two or more dependent children were below the poverty line
(Burbidge, 1984, p. 10).
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The second group comprised couples married for at least 15 years, divorced in
1981 and with the wife between the ages of 45 and 59 at the time of separation. This
group, from now on referred to as 'older group', was chosen to explore the situation
of a numerically smaller population whose circumstances and potential economic
vulnerability might require special provisions. Older women have been described
as susceptible to economic adversity. Following marriage breakdown after a long
union, during which they have usually withdrawn from the workforce for long
periods, women have great difficulty achieving economic independence, or security in their retirement.
Because time is an important variable in assessing the effects of life events,
great variations in time between the event and the outcome measured may obscure
trends. Thus a further restriction in sampling was applied to limit the interval
between separation and interview to not more than three years for the recently
separated group divorced in 1983, and to between four and six years for those
divorced in 1981. The sample specifications are set out in Table 2.1.
Table 2.1

Sample specifications for the Economic Consequences of Marriage Breakdown
Study
Selection criteria

Sample group

Period
Number of between
Previous
dependent separation Wife·s age at marital
children and interview separation
status

Year of
divorce

Duration of
marriage

Younger group 1

1981

5-14 years

2

4-6 years

Younger group 2

1983

5-14 years

2

Older group

1981"

15+ years

No
restriction

Less than
3 years
4-6 years

No
restriction
No
restriction
45-59

Never
married
Never
married
Never
married

" Cases also drawn from the second half of 1980 and the first half of 1982.

Although samples drawn from all divorces in Australia would provide a very
desirable basis for generalising the results to the whole population for whom the law
applies, there were serious difficulties in implementing such a scheme. First, in
order to have samples large enough to analyse the effects offactors such as different
registries, judiciaries, legal fraternities and regional variations, a very large sample
would have been needed. To operate on a smaller sample would preclude reliable
analysis of the possibly confounding effects of these factors on outcomes. With such
a complex inquiry, a personal interview by highly trained interviewers was obligatory; no compromise could be made with mail or telephone approaches. The
sampling strategy adopted, then, was to set geographic limits defined by an area
served by one Court registry.
To the extent that the administration of the law is particular to that one
registry, and to the extent these differences affect economic outcomes, the results
will not be generally applicable to other Australian divorcing populations. Similarly, populations using anyone registry may_differ from others in known and
unknown ways. Such differences might be very important if, for example, one
registry served mostly the young, or low income earners, or more non-Australian
born clients, or provided only for city people. These differences per se will not be
indicative of bias in the results - it must be shown that the differences affect
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outcomes - but good sense demands that the greatest similarities to the general
population be sought, and the chosen registry should be without obvious restrictions in range of clients and services.
The Melbourne Registry of the Family Court seemed to best meet the criteria
ofa manageable geographic region with cases representative of the general divorcing population in Australia. In 1983 it was the only registry for the State of Victoria,
and the largest in Australia. In 1981, 9769 divorces were processed and in 1983
there were 10 663, including all country circuit proceedings. Thus, within the State
of Victoria, there was no restriction of range on the cases recorded in the registry.
From the standpoint of practicality, the Victorian base meant that IFS staff could
train interviewers, supervise field work and include all acceptances within the
study no matter how remote the address.
Because farms have been singled out for special consideration under property
sections of the family law in Canada and New Zealand, an aim of the study was to
incorporate an Australian perspective on members of the farming community. To
achieve this goal, it was necessary to interview all country respondents, an expensive endeavour possible within one State, but not feasible over a larger area.

The Sample Design
Identification and selection of samples meeting the criteria were based on the Australian Bureau of Statistics (ABS) data tapes of divorces in Victoria. For each
application for divorce, a statistical return is made which records demographic,
family constellation and Court process information for each case. These statistical
returns are keyed to the Court record number of the case but contain no personally
identifying information.
The sample was drawn from cases fulfilling the various criteria described, with
the unit of sampling being the divorce case, or the divorced couple. This was a
random stratified sample design, with each unit representing a cluster of two people
and with both included in the sample. This meant that for each selected unit two
persons were drawn, and these persons formed the total sample for each stratum or
group in the study. Figure 2.1 shows the structure of the sampling design and the
derivation of the six sample groups.
The unit of analysis in the study was the individual, and, as can be seen from
Figure 2.1, this resulted in six sample groups - 1981 younger men and women,
1983 younger men and women, and 1981 older men and women. No restriction was
made on the inclusion of both parties to a divorce case in the sample groups,
although respondents were accepted independently of whether their ex-spouse had
accepted to participate in the study. In most instances, separate analysis by sex was
undertaken since combining men and women would mean that some cases were
counted twice. If couples in the study differ from non-couple cases, combining men
and women would bias results in the direction of couple characteristics. One
hundred and twenty-six couples were found among the 825 respondents.
After weighing considerations of the reliability of results from analyses of
samples in relation to theoretically important questions, it was decided that a
number of about 100 in each of the six groups was desirable for analysis and feasible
in terms of time and money. It was important, too, that all those who volunteered
to be interviewed could be included in the study. The approximate number of
persons required for each sample group was estimated from a pilot study of 1981

Figure 2.1

Derivation of sample groups for the Economic Consequences of Marriage Breakdown Study
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groups. The acceptance rate for older men and women indicated that all cases
fitting the criteria should be included and that extra cases needed to be drawn from
the last half of 1980 and, for men, from the first half of 1982 as well. Thus the time
frame for the older group is more extensive than for the younger 1981 group. Time
since separation is theoretically an important variable in explaining economic
adaptations, and this was controlled so that for all cases of older people, the time
between separation and the interview was constrained to not more than six
years.

Mailing Procedures
Invitations to participate in the study were issued by the ChiefJudge of the Family
Court of Australia who explained the importance of the study and assured confidentiality. Mailing was handled by the principal registry of the Family Court of
Australia and all returns were made to this registry.
A second mailout was made in cases where the first letter was returned to
sender, using the solicitor'S address from the Court record file. Records of returns
were kept based on the Court record number of the file and these were forwarded to
the IFS for statistical collation. Names and addresses of participants only were
passed on to the Institute, all others being restricted to the Court.
Great care has been exercised in minimising intrusion to all sample members
and assuring the confidentiality of all information collected from participants in
the study.

Sample Bias
The representativeness of the sample in relation to the population in the sampling
frame is a crucial issue in setting limits to legitimate generalisations from results.
Sources of error in making estimates about the population in the sampling frame
include: random error associated with selecting the sample; systematic errors in the
sampling procedures; and selective loss of potential sample members which
becomes more likely when response rates are low. Loss from the sample can be
expected in a study which attempts to tap a population of highly mobile people and
asks ofthem a very considerable voluntary commitment of time and energy in an
area of their lives which is personal and often painful. On the other hand, all possible measures need be taken to describe the sample characteristics associated with
the loss, and to specify possible interactions between sample characteristics and
variables in the study which would set restraints on descriptions of the population
in the sampling frame. Within the limits of the information available about the
population, this has been done.
The direct information available for the divorcing population in the Melbourne Registry comes from the ABS. As previously described, a number of
characteristics from this source were used to select the strata of our sample, leaving
few comparisons to be made which were not already restricted.
The focus of this section is on a set of comparisons between those who
accepted the invitation to be interviewed and all others in the sample. The latter
included those who refused, those whose letters were returned address unknown
and those from whom no return was received.
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All cases selected were sought in the records department of the registry of the
Family Court. Files not located because they were in use, in archive, or not in place,
were searched again about three weeks later. If not found then, these cases were
abandoned. This meant that cases more active because of ancillary matters were
among those more likely to be missed. Among these losses were some due to administrative errors, such as the substitution of cases not on sample lists and a
tendency for more stringent second searches to have been made on the 1981 files·
which were done first. Table 2.2 shows the progressive loss of cases from the six
sample groups at all points in the sampling process.
At the next step, cases were withdrawn from the samples ifthey had addresses
either insufficient or outside the State of Victoria. People who moved far after the
separation were thus excluded from the sample as were those for whom no
adequate address was recorded; the latter were few, and possibly accounted for by
chance clerical errors combined with factors such as a desire to remain outside the
Court process. Mobility, however, may vary systematically with wealth, maintenance orders, conflict and other factors relevant to the study, although there is no
firm evidence for the operation of these.
Response rates varied by sample group. Overall, the dominant feature was a
non-response rate, which included tacit refusals and those who were not located at
the address on the Court file, ranging from 36 per cent for younger women in 1983
to 49 per cent for the older men. Three differences were listed in patterns of response. First, men of all ages were less likely to respond than women from the same
divorcing population. Secondly, for both men and women the response rate was
higher the more recent the divorce. Finally, younger men were more likely than
older men to respond, although a similar trend was not observed for women. This is
consistent with it being more likely for invitations to reach the recently divorced at
the address found on the Court file. It is also consistent with their being closer to the
divorce and therefore more open to talking about it than those whose divorce was
further in the past and less prominent in their lives.
Many tacit refusals would have been included among the non-respondents.
The number of letters which were returned to sender seriously underestimates
residential mobility since letters were not sent registered mail and there was no
assurance that letters not received would be returned.
The crude acceptance rate must be modified by a number of losses which
occurred subsequently. Acceptances from 35 respondents were received after a
final cut-off date made necessary by the urgency of completing interviews. Some
people who had initially agreed to take part reconsidered this decision and
withdrew. Others were unable to be contacted by the interviewers who made both
telephone and written approaches. ·Several people had been wrongly described on
the ABS tapes and did not fit the sample specifications. Some cases were also
removed because the interview was incomplete.
The final acceptance rates ranged from 16 per cent for the older men to 33 per
cent for the 1983 women. Women in each category and year were more likely than
men to accept. These response rates are similar to those found in other social surveys ofthis type; American divorce studies report response rates around 25 per cent
(Spanier, 1982). The low response rate in the study is likely to be related, among
other things, to the residential mobility of the population and to the very serious
commitment asked of people.

N
N

Table 2.2 Attrition of cases in the sampling process and final sample numbers
Younger groups

Older group

1981

1983

men
n

All cases fully identified
Not located at court,
insufficient address and
out of range

(%)

(%)

619

605
63
542

(10)

(24)
(10)
(24)
(42)

Crude acceptances
Accepted too late
Failure to interview
Nett acceptances
Pilot study cases added

131
53
132
226
131
3
6
122
5

Total number of
respondents

127

Total cases in mailout
Responses from mailouts:
Acceptance
Refusal
Return to sender
No response

n

(24)

(23)

n

women

(%)

518
35

(5)

154
56
142
234
184
4
9
141
7

(26)
(12)
(24)
(40)

150
64
65
204

(31)
(13)
(13)
(42)

(26)

160
11
7
132

(31)

(7)

483

(24)

132

n

(27)

(%)

n

women

(%)

724

22
497

(4)

184
92
40
181
184
9
7
168

(37)
(19)
(8)
(36)
(37)

168

Total

men

519

33
586

148

1981

men

women

(33)

(%)

(7)

116
107
121
328
116
4
6
106
4

(17)
(16)
(18)
(49)

25

(17)

(16)

140

(%)

(4)

230
3343

(6)

(25)
(14)
(15)
(45)

876
453
586
1428
876
35
44
789
28

(26)
(14)
(18)
(43)

563
141
81
86
255
141
4
9
128
12

n

3573

588

52
672

110

n

(25)

(23)

825

Q

(26)
(1)
(11)
(24)

.§
~
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CHARACTERISTICS OF RESPONDENTS AND
NON-RESPONDENTS
In order to set realistic guidelines for generalisations from this study, characteristics of people in all response categories were compared and differences noted on the
following demographic characteristics taken from ABS records: age; age at marriage; length of marriage; ethnicity; and sex of the divorce applicant. Table 2.3
summarises differences between respondents and non-respondents on these characteristics.
Table 2.3a Characteristics of respondents and non-respondents in each sample group:
means, standard deviations, t values
Characteristics of respondents and
non· respondents
Wife's age at interview
respondent
non-respondent
Husband's age at interview
respondent
non-respondent
Length of marriage
respondent
non-respondent
Wife's age at marriage
respondent
non-respondent
Husband's age at marriage
respondent
non-respondent

1981 younger men
mean

sd

35.6
35.2

3.9
4.1

38.7
37.8

1981 younger women
mean

sd

1.18

36.0
35.0

3.5
3.8

2.97*

4.8
4.3

1.98

38.9
37.8

4.3
4.4

2.46*

10.0
9.8

2.4
2.8

0.75

10.0
9.8

2.6
2.7

0.92

20.9
20.6

2.9
2.5

1.11

21.3
20.4

2.4
2.5

3.49*

24.0
23.2

3.9
3.0

2.37

24.1
23.3

3.3
3.4

2.56

* p<.OI, two-tailed test.

The 1981 younger group of women were significantly older than non-respondents as were their husbands, even though they had not been married longer than
non-respondents. They had, however, been older when they married. The latter
trend would be consistent with a tendency to have over-representation of higher
socio-economic groups, fewer ex-nuptial pregnancies, and perhaps fewer economic
strains. The issue of the socio-economic status of respondents and non-respondents will be taken up later.
Older respondents had been married for a shorter time, on average, than nonrespondents. This would indicate that, with the age of the wife set between 45 and
59 years at the time of the separation, more people nearer to 45 years of age with
marriages of shorter duration were attracted into the study. All older respondents
had marriages of more than 15 years, the average being 26 years. Illness and mortality may have contributed to inclusion in this group of the younger members.
Perhaps, too, the latter were more open to talking about their experiences. Women
respondents in the older group on average had shorter marriages than nonrespondents and their husbands were significantly younger than the husbands of
non-respondents.
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Table 2.3b Characteristics of respondents and non-respondents in each sample group:
means, standard deviations, t values
Characteristics of respondents and
non-respondents
Wife's age at interview
respondent
non-respondent
Husband's age at interview
respondent
non-respondent
Length of marriage
respondent
non-respondent
Wife's age at marriage
respondent
non-respondent
Husband's age at marriage
respondent
non-respondent

1983 younger men

1983 younger women

mean

sd

t

mean

sd

33.3
33.0

3.4
4.2

0.78

33.5
32.9

3.8
4.0

1.85

35.9
35.2

4.2
4.3

1.68

35.7
36.3

4.3
4.4

0.98

10.0
9.9

2.6
2.9

0.60

10.2
9.8

2.7
2.8

1.38

20.9
20.7

2.4
2.9

0.72

20.9
20.6

2.5
2.7

1.51

23.5
22.9

3.0
3.0

2.02

23.1
23.0

3.1
3.1

0.34

* p<.OI, two-tailed test.

Table 2.3c Characteristics of respondents and non-respondents in each sample group:
means, standard deviations, t values
Characteristics of respondents and
non-respondents
Wife's age at interview
respondent
non-respondent
Husband's age at interview
respondent
non-respondent
Length of marriage
respondent
non-respondent
Wife's age at marriage
respondent
non-respondent
Husband's age at marriage
respondent
non-respondent

1981 older men

1981 older 1V0men
mean

sd

1.57

54.4
55.3

4.0
4.3

2.12

4.8
5.7

1.06

55.9
57.5

5.7
5.5

2.96*

26.8
27.2

4.1
5.0

0.69

26.0
27.4

5.2
4.8

2.81*

22.7
23.0

3.4
3.5

0.80

23.5
22.9

3.4
3.5

1.78

25.0
25.1

3.7
4.2

0.35

25.0
25.2

4.5
4.2

0.46

mean

sd

54.4
55.1

3.5
4.4

56.6
57.2

* p<.OI, two-tailed test.

Ethnicity
Fluency in English, literacy and familiarity with Australian institutions and related
characteristics are associated with predisposition to respond to social surveys.
Being born in another country and socialised in a family with particular values and
expectations may account, too, for important differences in attitudes to family,
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divorce and the law (Storer, 1985). The selective loss of prospective respondents
from particular ethnic groups may therefore be a source of sample bias.
The AilS records country of birth from the divorce applications and this serves
as an index of ethnic background and first language. In 1981, the ABS reported 73
per cent of men and 75 per cent of women divorced in Victoria were Australian
born (ABS, 1981, Catalogue No. 3308.2). Birthplace is a variable index of fluency
.and familiarity with Australian institutions depending on age at arrival in Australia, time spent here and years of education and degree of assimilation of the
Australian mores. Information is not available, however, for such refinements so
the findings should not be over-interpreted.
As Table 2.4 shows, the highest proportion of both men and women in the
study sample who were Australian-born was in the 1983 groups; 79 per cent of the
women and 76 per cent of the men. Overall, more women were born in Australia
(74 per cent) than men (70 per cent). Those born in other English-speaking countries comprised between 10 and 14 per cent of the various sample groups. Between
13 and 20 per cent of men caine from non-English-speaking countries and between
11 and 19 per cent of the women. Overall, there were very small differences
between expected and observed rates of acceptance into the study by ethnic groups.
One cannot be sanguine, however, that respondents from non-English-speaking
backgrounds are representative of their communities since all respondents were
able to be interviewed in English.

Table 2.4

Place of birth of respondents and non-respondents by sample groupa
Younger groups

1981

Country of birth

Older group

1983
men women

1981
men women

Total

men

women

men

women

%

%

%

%

%

%

%

%

75
66

65
70

82
73

75
76

72
67

70
67

77
68

71
68

9
12

17
12

10
10

13
10

11

IS

13

12

10
12

12

16
22

18
19

8
16

12

IS

17
20

20

14
20

20

78
72

77

77

74

78

71
79

82
69

80
71

72

14
14

12

II

9
12

15
9

12

10

10
10

11

IS

12

11

8

11

14
20

14
19

10
17

12

12

7
12

10

IS

Husband
Australia
respondent
non-respondent
Other English-speaking
respondent
non-respondent
Non-English-speaking
respondent
non-respondent

IS

IS
IS

Wife
Australia
respondent
non-respondent
Other English-speaking
respondent
non-respondent
Non-English-speaking
respondent
non-respondent
a

Number of cases

=

3319.

11

79

76
74

IS
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Sex of Applicant for Divorce
Formal proceedings for divorce are begun by one party lodging an application with
the Family Court. In 1981, ABS records show that 59 per cent of divorce applicants
in Victoria were women (ABS, 1981, Catalogue No. 3308.2). The person initiating
divorce proceedings may have different motivations and perceptions of the divorce
process, may be more active in the whole process of dissolution or may have more
commitment to the outcomes. Thus, if respondents were disproportionately represented in the filing process, this could be an index of systematic selection bias. In
this section, two issues are addressed: the distribution of applicants in respondent
and non-respondent groups, and the relationship between applying for divorce and
the decision to separate as reported by respondents. Exploration of the latter is
made in an attempt to refine the meaning of being an applicant in terms of the
process of marriage breakdown.
Table 2.5 shows the pattern offiling for divorce for respondents in all sample
groups. For the complete sample, the pattern of filing for divorce mirrors that
reported by the ABS for the population in 1981. Our sample, restricted by age,
length of marriage and number of children, might have differed from the population, but the only obvious deviation is the tendency for older men to have applied
for divorce more frequently than men in other groups.
Table 2.5 Sex of applicant for divorce in respondent and non-respondent categories by
sample group
Younger groups
1981

Sex of applicant

Male
respondent
non-respondent
Female
respondent
non-respondent
Number of cases

Older group
1983

Total

1981

men

women

men

women

men

women

%

%

%

%

%

%

%

41
43

35
40

39
39

40
34

48
47

48
42

41
41

59
57

65
60
583

61
61
478

60
66
489

52
53
669

52
58
559

59
59
3313

535

Variations in the rates of application between respondents and non-respondents were small and not systematic. In general, male respondents in all groups were
as likely as non-respondents to be applicants. For women, the picture is more
varied: older women respondents were less likely than the non-respondents to
apply; 1983 younger women had a pattern similar to the older women, but the
reverse was the case for the 1981 younger women. These may be chance fluctuations although the possibility exists that more of the older women in the sample
were the passive partners in the divorce whereas the younger more recently
divorced women were more likely to be the initiators. Overall, there is little evidence for bias in selection as revealed by the sex of the applicant for divorce.
Initiation of divorce proceedings is obviously determined by many factors
since it is an action within a complex process of decision making (Federico, 1979).
Previous studies have shown reported decision making and filing for divorce to be
influenced by social norms (for example, the man should not publicly initiate
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divorce), the dynamics of the marriage, its duration and number of children
(Chester, 1977, p. 84). Applying for divorce has been used loosely as an index of
commitment to the dissolution and of being more active in the process of separation. Since there were some differences in the application patterns and because
interpreting application for divorce is problematic, the relationship between application for divorce and reported decision to separate was explored for respondents
in the study.
Respondents were asked who decided to separate, but, because such a decision
is often the product of a long, complex and not fully conscious process, the replies
were made in the following terms: mostly the respondent; mostly the spouse; both;
neither. The complexity of the decision making and the participation of both
partners in the process of separation is reflected in many people reporting the
decision to be shared. Reports of having made the decision mostly alone or shared
were combined to create a category of reported active participation in the decision
process and this active participation was related to application for divorce for respondents in all sample groups. Further, since attributions of responsibility for
decision making may vary, comparisons were made between self reports, reports
by men about women, reports by women about men, and sex of applicant for
divorce.
From Table 2.6 it is clear that application for divorce is more closely related to
active decision making in the separation process for women than is the case for
men. Reports by men about their ex-spouse confirms this pattern and generally
endorses the association between application and decision.
Table 2.6 Relationship between application for divorce and actual decision to separateB:
self report and report of ex-spouse by sample group
Agreement between application Agreement between application and
and self report of active decision ex-spouse's report of active decision
making
making
Men
1981 younger
1983 younger
1981 older
Women
1981 younger
1983 younger
1981 older

%

%

74
62

78
64
60

82
85
74

81
83
87

66

a All reports of deciding mostly or in conjunction with partner were treated as active participation in

decision making.

Such an association allows for more confident interpretation of women's
application for divorce as an index of their activity in the decision to separate.
Whether by self report or the report of wo men about their husbands, application by
men for divorce is less closely related to active decision making at the time of
separation than for women.
It is very difficult to interpret these findings and caution should be exercised
because the reporting of responsibility for decision making is the distillation of
complex processes. To unravel this skein would require an investigation of the
varied ways in which couples arrive at the decision to separate and the relationship
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between activity in decision making, satisfaction in marriage, and desire to terminate the marriage. This preliminary analysis cannot clarify these issues.
There is little evidence of bias in selection of respondents on the basis of who
applied for the divorce. Women were more likely to be applicants than men, as is
the case for the population of divorces in Victoria. Application for divorce among
respondents is associated with active participation in the decision to separate, but
more so for women than for men. Further study is required before this association
can be explained, but there is some indication that women are taking more
initiative in leaving marriage as they are in filing for divorce.

Occupation
An omission so far in the clarification of sources of sample bias is a discussion of
differences in occupation between respondents and non-respondents. Occupation
is the most adequate single indicator of position in a system of stratification in
Western societies. Status is usually measured objectively by income and education,
but the summary descriptor is, most often, occupation. Measuring socio-economic
status of the respondents is a central issue because access to resources in society
varies systematically with status and the subject of this inquiry is the redistribution
of financial resources after marriage breakdown. Ideally, the sample should faithfully represent the full spectrum of social status, permitting generalisations to be
made for the whole divorcing population to whom the law applies. This is not easy
to achieve since, for many complex reasons, some groups will be less likely to respond to surveys and some of these reasons are related to those factors associated
with education, and attitudes and values known to vary with status. To estimate
bias associated with socio-economic status an occupational measure is required for
the whole population; unfortunately no such measure is available in Australia for
the divorcing population.
A recent study on a representative sample of national divorce records in
England and Wales (Haskey, 1984) reports a strong inverse relationship between
socio-economic status and divorce rates. Haskey attributes the association between
social class and divorce in part to the different patterns of social norms, behaviour
and expectations in the crucial period before marriage. The interaction of these
factors with economic disadvantage has been widely described, in the United
States and elsewhere, as prejudicial to marital stability (Go ode, 1962). In the face
of no national data, the conservative assumption is that Australian trends resemble those of Britain and North America rather than that they are radically
different.
The Australian Standard Classification of Occupations (ASCO) was used to
categorise occupations on the basis of the most recent job recorded in the respondent's work history. The occupation of the husband was used because a considerable
number of the women were not in the workforce, some of them over a very long
time, so that the status ofthe couple's household was more fully represented by the
husband's occupation. The occupational distribution of male respondents and the
husbands of female respondents in the study is presented in Table 2.7.
Thirty-two to 42 per cent of respondents in the different sample groups were
thus categorised as coming from households in which the husband's occupation
was managerial or professional. The next largest single occupational category was
that of trades, accounting for between 16 and 20 per cent of respondents. Plant
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Table 2.7 Occupation of male respondents and the husbands of female respondents by
sample group
Younger groups
1981

Managerial
Professional
Para-professional
Clerical
Sales
Service
Trades
Skilled agricultural
Plant operators
Processing
Manual
Military
Total % (n)

Older group
1983

1981

men

women's
husbands

men

women's
husbands

men

women's
husbands

%

%

%

%

%

%

20
18
5
8
2
6
20

20
19
7
5
7
7
19

18
21
4
10
9
5
16
4
5
2
3
3

18
14

18
14
4
4
3
7
20
8
7
3
9
3

27
15
5
3
7
7
17
3
4
2
9

I

I

5
4
8
3

6
2
6

100(127)

I

100(135)

100(110)

I

14
10
8
18
3
4
6
3
2
100(153)

100(132)

I

100(127)

operators, processing and manual occupations ranged from 10 per cent of the
younger 1983 men to 19 per cent of the older men.
Occupations of male respondents and those of the husbands of female respondents show different distributions in some categories. The older women were
more likely to report having been married to men in management (27 per cent) than
were the older men to have been managers themselves (18 per cent). More 1983
younger men were in the professions (21 per cent) than were the husbands of 1983
younger women (14 per cent).
The occupations of husbands, respondents and spouses offemale respondents,
show about 40 per cent in professions and in management, relatively large groups in
the trades, and smaller numbers in the less skilled occupations. Comparisons
between these proportions found in the sample and some preliminary estimates of
the incidence of these in the total Australian population using the ASCO classification indicate that the managerial and professional groups are over-represented
by a factor of two to three times. If the overseas trends hold in Australia (that is,
fewer professionals and managers divorce), this two-fold over-representation may
reflect an even stronger bias in selection towards these groups. One inference from
this is that non-response is not evenly spread but is more heavily concentrated in
the non-professional and non-managerial groups.
One way to redress the imbalance is the use 0fweighting in analysis. A caution
given by Kalton (1983, p. 67) applies however: '[Weights] eliminate non-response
bias only when the non-respondents are a random subset of the total sample in each
subgroup with regard to the survey variables - an unlikely occurrence in practice.'
In our case, it was not possible to calculate reliable weighting factors to take account
of socio-economic biases, because there are no statistics available in Australia of
the divorce rates in different socio-economic groups.
The indications are that the respondents in this survey are selected with a bias
towards the upper socio-economic groups. Whatever factors predispose to more
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managers and professionals being in the survey may also result in an unrepresentative sample of respondents from other occupational groups as previously suggested for the ethnic groups. Those in manual occupations, for example, may be less
representative of their group because the factors which increase the likelihood of
response are associated with characteristics more typically found in other occupational groups.

Income
In a survey of the economic consequences of marriage breakdown it is important to
have a representative sample of household incomes. Although there is no information available on the household income distribution of divorcing couples, the
1981 ABS Census provides information on family income for families with characteristics similar to the younger groups in the survey: married 5-14 years, first
marriage of the wife, two dependent children. After converting the incomes to 1984
dollars, a comparison was made of the family incomes of the Australian population
matching the samples in the younger groups. Two estimates of pre-separation
household income are used from the study since women tended to report higher
incomes than men.
From the comparisons in Table 2.8, it is clear that using either men's estimates, or combined men's and women's estimates, there are fewer very low income
families in the study and more with high incomes. The medians reflect this disproportion in the sample. There is no information on Australian divorcing couples'
incomes although the United States and the United Kingdom figures suggest an
inverse relationship between divorce and income (Haskey, 1984). If this trend is
replicated in Australia, the bias shown in Table 2.8 underestimates the true bias in
the ECMB sample.
Table 2.8 Comparison of the distribution of gross family income& for the ECMB sample
and for the equivalent family type in the 1981 Census b, younger groups only
ECMB

Income categories C
Less than $15120
$15121-$18900
$18901-$22680
$22681-$27720
$27721-$32760
$32761 and over
Total
Median income

ECMB

1981 census

men + women

men only

%

%

%

19
15
15
20
11
19

11

11

13
14
13
18
32

15
13
18
18
25

100
$22780

100
$27450

100
$25410

Family income = (income of husband + income of wife).
bThe Census data refer to married couple families with two children, married 5-14 years and in their
first marriage.
C All money values are expressed in terms of June 1984 values.

a

The implications of the bias are various, including:
• Estimates of the impact of divorce on standard ofliving may underestimate the
hardships and dislocations suffered by low income groups.
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• Attitudes to the law may be influenced by the relatively comfortable position of
many in the sample .
• Estimates of capacity to pay support may be too high and estimates of failure to
pay may be too low.
Care should be exercised in interpreting results from this survey. It is hoped that
aspects of the study will be replicated using other samples, particularly from special
interest groups not well represented here, such as the very poor and those without
access to information and assistance (for example, ethnic minorities).

Couples
The unit of sampling used was the divorce case, that is, one couple. Both members
of the ex-couple were sent an invitation to take part in the study; 126 ex-couples
accepted and were interviewed. In every case they were interviewed by different
people who did not know that the respondent's ex-spouse was in the study and who
had no access to information about that person. In this way confidentiality was
assured and contamination of responses by interviewer expectation eliminated.
Couples may, however, have communicated between themselves, though there
was no talk of this at interview.
Since members of the ex-couple are represented in different sample groups
because they are of different sex, analyses by sample group and sex do not count the
same case twice on variables such as length of marriage or income before separation. Combination of groups has been avoided for analyses concerning the marriage but couples have not been removed for separate analysis. Some of the
characteristics on which couples differ from non-couple respondents are presented
in Table 2.9.
Young men who were couple members were more likely to be in professional
or managerial occupations, as were older women couple members; younger women
couple members were more likely to be in clerical or service jobs than their noncouple equivalents. In education, couple members, both men and women in all
sample groups except the 1981 younger men, were more likely to have a degree or
higher qualifications. Overall, couples are rather better educated and are more
likely to have managerial or professional jobs than the non-couple respondents.
These results may be to some extent the product of sample rather than couplespecific biases. That is, because there are more educated men and more educated
women, there are more educated couples.
Couples were more likely to have one member still in the matrimonial home
than were non-couples, except for the 1981 younger groups. This reflects the higher
chance of reaching both parties when one has not moved, or of reaching any individual still in the matrimonial home. The lower mobility of couples and their
tendency to be better educated and in professional and managerial jobs suggests
that an inverse association between mobility and socio-economic status may
account for losses from the sample.
The presence of couples in the study provides a valuable basis for cross-validation. Where inconsistencies in reports have been found between, for example,
male respondents' statements about themselves and the reports offemale respondents about their ex-spouses, analysis of the couples has been performed to test the
hypothesis that the inconsistency is a function of sample bias. If the same inconsistencies are found for couples' reports, the hypothesis that the inconsistency is an
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Characteristics of 'couple' and 'non-couple' respondents by sample group

Younger groups

1981
men

Occupation
Managerial and professional
Skilled trades and paraprofessional
Clerical and service
Manual
Education
Degree +
Technical or trade
Year 11 or 12
Up to Year 10
Current occupancy of
matrimonial home
Respondent
Spouse
Neither
Fair outcome of property
settlement
Percentage of couples

C

Older group

1983

women

C

men

1981

women

C

C

men

women

C

C

NC
%

%

NC
%

%

NC
%

%

NC
%

%

NC
%

%

NC
%

%

45

52

31

26

49

51

29

22

50

50

32

56

29
20
6

34
11
3

11
55
3

13
61

29
19
3

22
24
4

9
60
2

10
66
2

31
13
6

29
18
3

10
53
5

15
39

30
43
16

33
36
13
18

31
27
15
27

33
32
11
24

27
32
15
26

28
31
33
8

21
26
18
35

24
29
14
33

30
27
9
34

32
44
8
16

26
34
10
30

46
18
15
21

34
17
49

23
23
54

38
7
55

26
18
56

36
21
43

30
35
35

44
14
43

33
28
39

39
21
40

34
34
32

44
15
41

33
31
36

33

53

47

41

35

67

51

54

41

55

11

44
31

26

39

30

35

41
28

Note: NC = non-couple; C = couple.

artefact of sample bias is not supported. One could then proceed with more confidence in the finding that there are systematic, gender-associated differences in
perception of events and conditions associated with marriage and divorce. These
analyses are presented in Chapter 12.

ISSUES IN NON-RESPONSE
Surveys of complex and sensitive issues are always prey to non-response. Two
major factors affected the response rate, the first being the personal nature and
degree of commitment required to answer the survey, and the second being that the
sample population of divorced people is highly mobile. This survey clearly implied
a very large commitment in time, mental and emotional energy, and so it may have
been expected that many people would not volunteer. Some replied, declining,
whereas others did not reply at all and were designated as non-respondents.
The study population comprised people separated between two and six years,
with at least one party to the marriage having moved by the time the divorce was
completed, and possibly both. The address available for contact was that on the
Court file, which had often not been updated for five years since the original application. In a potentially mobile population this is a weak source of information, and
likely to vary according to the years since separation and the mobility of different
groups, young, old, men and women.
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Characteristics associated with mobility may be differently distributed across
the sample groups but little is known about the correlates of mobility among the
recently divorced. One may speculate about motives such as needs for appropriate
housing and work, children's welfare, remarriage, the desire to escape conflict or
Court processes which might affect mobility. Such characteristics mayor may not
be independent ofthose which predispose to declining to participate in the study.
These motives are only secondary; the primary factor is that people had to move
from the matrimonial home and this may have necessitated temporary accommodation in the early period followed by other moves over the next two to six
years.

Survey of Non-respondents
The components of the non-respondent group were inextricably mixed including
those whose non-reply meant tacit refusal and those for whom the address was not
current and who had not received an invitation. Among the latter would be some
who would have accepted and others who would have refused. To untangle those
who were tacitly declining from those the invitation did not reach, a survey of nonrespondents was designed and carried out with the objective of refining the information on acceptance and refusal rates and on failure to locate sample members.
Such information would help set more well-defined limits of generalisation. It
might also serve as the basis for improved sampling design for future work in this
uncharted field.
A random sample of approximately one hundred non-respondents from each
group was sent registered letters. The letters, sent from the Chief Judge of the
Family Court, explained the purpose of the second approach and included a short
tick-the-box questionnaire about reasons for not having responded. The main purpose of the survey, however, was to use the return-to-sender rate as an index, albeit
an imperfect one, of the non-contact rate among non-respondents. The questionnaire gave some indication of major barriers to participation among those who did
receive the invitation but who had not replied.
Between one-halfand three-quarters of the non-response in the ECMB study is
attributable to tacit refusals. Conversely, the failure rate ofletters to reach the target
person ranged from one-quarter to one-half of non-respondents, with very distinct
differences between groups.
Accuracy of address, age and sex of sample members, influence the probability
of letters being received. As Table 2.10 shows, three out of four letters to young
women divorced in 1983 reached their target up to one year after the decree. Men in
this situation were harder to find with two out of five letters going astray. Tracing
both groups divorced in 1981 was more difficult three to four years later. Men,
young and old, were harder to locate than women, but age is the stronger predictor
of mobility. Fifty per cent of letters addressed to younger men divorced in 1981
were not received which contrasts with only 37 per cent going astray for older men
divorced at about the same time. Women are more likely to be found, but again,
younger women divorced in 1981 were harder to trace (47 per cent) than older
women (34 per cent), more of whom remained in the matrimonial home (see
Chapter 8).
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Table 2.10 Results of non-respondents' survey
Younger groups
1981

Outcome

Delivered no reply
Delivered reply
Return to sender
Number of cases

Older group
1983

Total

1981

men
%

women
%

men
%

women
%

men
%

women
%

%

20

28

29

30

28

31

27

30
50

25
47

32
39

46
26

35
37

35
34

95

98

100

98

85

97

34
39
573

Response categories for the main study were recalculated on the basis of responses to the non-respondents' survey. Total acceptances were as stated in the
main study. Total refusals were estimated as refusals from the main study plus that
proportion of non-respondents in each sample group who were not in the return-tosender category (that is, whose silence was interpreted as tacit refusal). The adjusted
'failure to locate' category was then calculated as the original return-to-sender cases
plus that proportion of each group, based on the results of the non-respondents'
survey, who were not located.
The re-estimated proportions in each category are presented in Table 2.11. In
all 1981 sample groups, where the time between separation and mailing for the
survey was between four and six years, the most serious loss from the sample was
that of failure to reach people at the address given on the Court file. The younger
groups were more mobile with 46 per cent of the men and 43 per cent of the women
receiving no letter, whereas 36 per cent of older men and 30 per cent of older
women were not found. Accuracy of address for the younger, 1983 divorced group
was associated with higher contact rates: 70 per cent of the men and 82 per cent of
the women were found by using the address on the Court file.
Table 2.11

Estimated response rates to main study based on non-respondent survey
data
Younger groups
1983

1981

Response

Older group
Total

1981

men
%

women
%

men
%

women
%

men
%

women
%

Accept
Refuse
No letter received

24
30
46

26
31
43

31
39
30

37
45
18

Number of cases

542

586

483

497

17
47
36
672

25
45
30
563

%

26
40
34
3343

The accuracy of the address and the time since separation cannot be dissociated in this analysis except by inference made from differences in reaching men
and women divorced in the same year. Men are more mobile than women and the
difference, particularly marked in the 1983 groups, holds up also for the 1981
younger and older groups. For the older groups, the contact rate was higher than the
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1981 younger groups and so too was the refusal rate. Thus respondents in the older
groups, and particularly the men, are more highly selected by factors associated
with refusal than those in other groups.
Since there are no known guidelines in Australia for estimating optimal response rates in a study of divorced populations using random samples, an attempt
to do this has been made here. For instance, were all persons found, what would be
the rate of acceptance in a survey which requires such a large commitment of time
and effort to very personal and often painful matters? Estimates were made based
on the acceptance and refusal rates presented in Table 2.11. The assumption was
made that those not reached would respond with the same proportions of acceptances and refusals as those who received the invitation.
These estimates are presented in Table 2.12 and they may well be optimistic.
Perhaps they should be seen as optimum response rates for such a study. The percentages of younger men and women who would have accepted under these conditions is very similar, between 44 and 46 per cent. The differences between these
groups in the actual situation of the study can best be explained in terms of the
difficulty in finding the 1981 groups. Older people are much less likely to accept an
invitation to take part and men much less so than women (26 per cent versus 36 per
cent).
Table 2.12 Estimates of maximum response rates if all people in the sample could be
located and responded at the same rate as those who were found
Older group

Younger groups
1981

Response

Accept
Refuse

Total

1981

1983

men

women

men

women

men

women

%

%

%

%

%

%

%

44
56

46
54

44
56

45
55

26
74

36
64

39
61

Attempts to study random samples of divorced people are fraught with difficulty and low response rates have been the rule rather than the exception. This
study has attempted to minimise loss and to investigate the sources ofloss. These
estimates are offered as approximations to realistic targets for response rates.

Difficulties in Sampling Divorced Populations
Obtaining representative samples of divorced people meeting special criteria is a
difficult, perhaps impossible, task. The study used ABS records of divorces for its
population source. The study had the support of the Chief Judge of the Family
Court of Australia who authenticated it with her letter of invitation to those people
selected. It used addresses from the official Court files. It assured people of confidentiality and anonymity in the survey and members of the Family Court staff
were employed to answer queries of prospective respondents wanting to know
more about the aims, procedures and safeguards of confidentiality. In spite of these
measures, the response rate is low and non-response bias remains a possible threat
to the generalisation of the results to the overall population of divorced people in
Australia.
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The residential mobility of people accompanying separation and divorce is the
single greatest source ofloss from the samples of younger men and women separated about five years; it also explains substantial loss of 30 per cent in all other
groups except recently divorced young women who were located in all but 18 per
cent of cases. In the face of no realistic estimates on response rates for such a
demanding study, estimates of maximum likely response rates indicate that, for
younger groups, it is about 45 per cent and for older groups considerably lower. A
second or reminder letter, by registered mail, may significantly raise the contact
rate and the response rate. Any method which could improve the accuracy of
addresses would be superior to the present one, but there is no obvious solution to
this problem.
The cautions offered here should be kept in mind in any attempts to generalise
to the populations from which the samples were drawn. Careful attempts have been
made to describe some other sample characteristics in Chapter 5, but population
estimates are not warranted without careful attention to the limitations described.
Two strengths of the ECMB study are that it began with a random sample and
should represent very diverse experiences. Secondly, it contains interviews with
large samples which permit analysis by groups varying on important characteristics, some of which have been'associated with the response bias.

THE INTERVIEW SCHEDULE AND QUESTIONNAIRE
The survey posed some real challenges in schedule design. Several principles
quickly emerged in the planning stages and these were used to guide the detailed
design of the schedule.
First, since considerable demands were to be made on the time and efforts of
the respondents, the format had to be congenial for them to use, and be contained
within reasonable time limits. Secondly, because retrospective accounts were
required oflife events and financial details, attention. was paid to question formats
which maximised the reliability of recall. Thirdly, since the recall was to be made of
events which preceded and were intimately involved with emotional and painful
events, distortions were inevitable. Thus there needed to be internal cross-validation of responses. Lastly, the administration of such a complex and sensitive
questionnaire would require experienced and trained interviewers who would
respect respondents' rights to privacy and accurately record the required information.
The framework of the questionnaire and its substance was designed by the IFS
in conjunction with a working party comprising representatives from the Australian Law Reform Commission, the Family Court of Australia and various disciplines. From this beginning, a rolling pilot study was implemented with ongoing
revisions until the final version was developed. This questionnaire was divided
into eight sections:

A. A life history of marriage, education and work
B. Housing
C. Income and financial arrangements
D. Children
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F.
G.
H.
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Negotiation and legal process
Distribution of property and maintenance
Perception of circumstances
Attitudes to the law

Historical Orientation of the Questionnaire
The study took an historical orientation. The major points in time required to
relate outcomes to key events were: before marriage; during marriage; immediately
preceding separation; the first three months after separation; the time of interview
(two to six years after separation). To aid recall, the form of the questionnaire was
designed to allow respondents to check and cross-validate their own memories of
events. Thus, the sequence of the questionnaire itself was designed to assist the
recall logic available to respondents in this taxing task.
The format used a life history form which involved interviewer and respondent in a side-by-side co-operative exercise to fill it in, allowing for amendments and
additions to be made at any point. Amendments to the life history form during its
compiling were expected, so initial recording was done in pencil so that erasures
and corrections could be made. This format and process was found to be congenial
by respondents who felt in control of the information and who were encouraged to
do their own cross-referencing.
A similar process was involved in completing both the asset history and the
business history forms. The first recorded all financial assets, their ownership, their
value and their recipient after property settlement. The second recorded all businesses, their management, value, liabilities and disposition.
For the asset history, itemisation was similar to that used on Form 19 statements of financial circumstances which may be lodged at the Family Court. Total
values of assets were computed later so the respondents' attention was on detail
rather than the more difficult and error-prone overall assessment. This itemised
and detailed approach was made also for the business history.
As well as the formal history taking, an orientation in time was required for
comparisons of income and housing, work status and satisfaction. Income from all
sources, including maintenance, was recorded at two points in time: immediately
before separation and the present time. As an aide-memoire for respondents the
IFS prepared cards, standardising income categories at 1984 rates, both net weekly
and gross yearly, which were used for easy reference. The starting point was the
present with relativities being adjusted from the most familiar reference point. This
approach to a very difficult task was met with almost universal acceptance and
internal checks were encouraging about its usefulness as a method of gathering
reliable information.
Although highly structured for the most part, the schedule allowed for openended responses on some issues and sought comments on the law, the general
impact of marriage breakdown and its effects on children.
The subject matter of the study posed many challenges in the design of the
interview schedule. The private and complex nature of the information sought, and
the difficulties of recall and sequencing oflife events and financial details, required
a creative design that would not daunt respondents by its size and demands.
Although there are many refinements which could be made (and these will be discussed in relation to particular analyses throughout the book), the overall approach
was considered a promising one for the study of family economic history.
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CONCLUSION
The first principle in the design of the ECMB study was the necessity of rep resentative samples of divorced people from which findings might legitimately be
generalised to the whole of the divorcing population. This chapter has given an
account of how far this goal was achieved, presenting the limitations and cautions
in interpreting findings. For a first study in Australia of very sensitive issues,
however, it has many strengths. In these strengths and weaknesses are the seeds for
further study and refinement. It is hoped some of these will come to fruition.
Co-operation between the IFS, the Family Court of Australia and the ABS
allowed for access to divorce records, the identification oftarget groups, the selection of random samples and the mailout to members of this sample at the address
given on the Court file. This co-operation also ensured that the confidentiality of
Court records was safeguarded, essential in any such survey. In spite of this auspicious arrangement, selective losses from the sample occurred. These losses
reflected most obviously selection on the basis of mobility and socio-economic
status. For the first, access to current address and mailing by registered post seem to
be obvious improvements. The latter, though more expensive, seems well
worthwhile; the former seems unattainable.
The over-representation of higher socio-economic groups among respondents
has been dealt with in the study by separate analysis for different socio-economic
groups. This approach gives some indication of the generality of findings for all
groups, but further studies are needed to hone in on the particular, and, one might
predict, more urgent needs of groups who have fewer economic resources, both
actual and potential. A case study approach might be appropriate here as it might
be for ethnic minority groups who need to be interviewed in their own language.
Extension such as these will be valuable in the identification of particular needs for
these groups as well as offering a chance to test the limits of generalisation of the
present study.
A major strength of the study design has been the development and refinement
of methods of obtaining retrospective information on marriage, work, education,
income, business organisation and asset disposition. These approaches seem to be
reliable, although further testing, particularly in a context which contains objective
measures of the self reports, would be expedient. These approaches, which actively
engaged respondents in recalling and cross-verifying past and present circumstances, were well accepted by respondents and interviewers. This acceptance is
even more pleasing because the subjects treated were personal, private and sometimes painful to recall.
.
.
The non-respondents' survey, which helped distinguish losses due to failure to
contact sample members from those due to tacit refusals to take part, permitted
estimates of the 'ideal' response rate had all sample members received an invitation
to participate. Since the ECMB study was carried out under what, in many ways,
were optimal circumstances based on extensive co-operation with the Family
Court of Australia, these estimates may be used to guide future research in the
field.
Finally, the major strength of the study design is that, in some very important
ways, it provides previously unavailable information about the economics of marriage breakdown. It represents the 95 per cent of people who settle their affairs
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without judicial intervention, the majority of whom have few features in their cases
to warrant the particular interest of lawyers. It is these people who are not the
subjects of case law, but are the vast majority of divorcing Australians, who are
described in this study.

3
LEGAL PROCESS

Margaret Harrison

~

The Family Court and its operations have been the focus ofa considerable amount
of attention since it opened to the public in January 1976. Much of the interest
generated is understandable, given the nature of the radical changes introduced by
the Family Law Act and the emotions generated by marriage breakdown. However,
adverse publicity and sensational press coverage of attacks on the Court and its
staff have frequently produced a distorted view, which accentuates the adversary
nature of the Court's work and minimises its conciliatory procedures. These are
only experienced by a small proportion of divorcing people; many others have very
little Court contact.
The Australian Law Reform Commission's reference from the Attorney General requires an examination of the current law relating to matrimonial property,
and a consideration of possible amendments to that law. Thus a section in the
Institute's questionnaire was designed to establish what legal proceedings relevant
to finance and property respondents had been involved in, and asked them to
assess their feelings about the helpfulness of some procedures and of their lawyers.
Other sections of the questionnaire, which looked at the nature and value of assets
and income, allow the law's impact on respondents' financial positions to be put
into context.
Where a legal system is characterised by a wide use of discretion at the judicial
level and a considerable amount of private ordering before that, the processes by
which assets and liabilities are redistributed after marriage breakdown are often
unclear. The dynamics of the marriage relationship itself and the practical needs of
the parties may be as influential in the redistribution as lawyers' advice or Court
conciliation processes. Questions in the interview, which were directed at the law's
operation, sought to put the legal processes in some perspective - How often, and
for whom, do legal processes determine property settlement? Is the law's impact
greater for those with considerable assets than for those who don't have many
assets? Are there different levels of satisfaction for those who negotiated privately
40
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from those directed (to varying extents) by lawyers, Registrars or Judges? Questions
about the role and assessment of lawyers, described in Chapter 13, amplify the
discussion.
Just as marriages end in a variety of ways, for a multiplicity of reasons, and
with resulting wide-ranging emotional experiences, so the legal processes people
use to resolve their property and financial affairs vary. So do perceptions of those
processes. Purely private, unofficial agreements may be made between husband
and wife and be totally satisfactory for their purposes, or may break down and lead
to litigation. The parties (or one of them) may insist on taking an aggressive stance
and set out on the road to a Judge-ordered determination, but this, in turn, may be
modified as the ramifications of Court proceedings become clear and/or a viable
settlement presents itself. While the law sets out certain formalities which must be
completed if some result (other than a purely private one) is to be achieved, parties
are strongly encouraged to resolve their own disputes without Judge intervention.
Research has repeatedly shown that an outcome in which the disputing parties have
participated is more likely to be satisfactory to them than one imposed by a third
party (Pearson, 1984; Hirst and Smiley, 1980). Where there is need for an ongoing
relationship between husband and wife after they have gone their separate ways
(usually while there are dependent children), a negotiated settlement where there
has been some input from the parties in the dispute-resolution process is far more
likely to reduce bitterness, and enable that relationship to be viable.
Throughout this chapter, the philosophies within the Family Law Act about
division of property and financial assets, and resolution of disputes arising from
such matters, are spelled out to dispel the commonly-held view that the Family
Court is one from which only orders emanate. Findings from the Institute's study
show this is far from so, although there are criticisms about how the Act's principles
are put into practice.
This chapter deals only with the legal processes experienced by those interviewed in their property and financial disputes. Other chapters describe custody
and access and maintenance procedures (see Chapter 14), and a section of this
chapter discusses briefly the experiences of those who had not finalised their finan;.
cial affairs. This division is unfortunate, as obviously all aspects of a couple's
married life must be renegotiated when a marriage comes to an end, and each
aspect may have a financial and emotional effect on the other. However, it has been
necessary to treat the data in this way to enable them to be presented clearly. Later
chapters draw the findings related to legal process into the more complex picture of
the economic consequences of marriage breakdown.

THE DECISION TO SEPARATE
Respondents were asked who made the decision to finally separate. The making of
the decision appears to indicate stronger determination by one partner to end the
marriage, suggesting a greater preparedness, both financially and emotionally, for
the consequences. Previous studies of separation have indicated that the dynamics
of marriage breakdown may be more complex than this, and that one spouse may
manipulate the other into leaving, the manipulator thereby also being the initiator
(Goode, 1956; Chester, 1977).
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Earlier studies, including a previous divorce study conducted by the Institute,
have shown that women more often initiate the separation, and this fact is confirmed by the reports of both women and men. Whether or not women are being
manoeuvred into this position by their husbands cannot be determined, but leavers
tend to be more positive towards the legal process than those who are left (Harrison,
1984). Overseas research suggests that exercising control over the decision to end
the marriage is conducive to better post-divorce adjustment (Pettit and Bloom,
1984).
On the decision to separate, data show a higher proportion of women than men
who were classified as the major decision-makers (57 per cent overall compared
with 26 per cent), a trend accentuated in the younger groups (59 per cent compared
with 21 per cent). Younger groups were more likely than those in the older groups to
report that there had been a joint decision to separate, suggesting more conflict
among those in the older groups (19 per cent overall versus 10 per cent). The data
show a high consistency of reporting by men and women about who was the decision-maker. For example, 59 per cent of men in the younger groups said their
spouse had decided to separate and 58 per cent of women in the same group said the
decision had been theirs. This was also a matter upon which the couples in the
sample reported agreement (see Chapter 12). A decision to end the marriage is, of
course, not equivalent to being 'the one to blame' for the breakup ofthe marriage.
Many persons who finally made the decision to separate may have been trying
desperately to keep the marriage going before they reached this final decision.
Rather, the decision to end the marriage is more the public expression by one or
both partners that the marriage has ended, evidenced by the fact that initiating the
separation was strongly related to leaving the house (see Chapter 8).
A higher proportion of women than men also apply for divorce, a trend documented by divorce figures published by the ABS and confirmed by the Institute's
study. In the study, 56 per cent of younger women and 54 per cent of older women
were divorce applicants. For men, corresponding figures were 37 per cent and 43
per cent. There was also a relatively strong association between initiating the separation and applying for the divorce (see Chapter 2).

Financial Preparations and Separation
The extent to which it is possible to make financial preparations around the time of
separation is obviously related to who initiates the separation, and how it occurs.
Whether a marriage ends suddenly, or after protracted discussions and perhaps
previous separations, will affect the extent and type of preparations made; these, in
turn, will depend on what financial arrangements the parties had during the marriage and how much each spouse knew about those arrangements. Where the
marriage is slowly but inevitably coming to an end and there are valuable assets in
the control of one spouse, their value may be wound down or furtively disposed of.
Where there are few assets, one spouse may periodically keep money aside as
'leaving home' money.
Survey respondents were asked whether or not financial arrangements were
made in anticipation of separation, but not about the nature of their preparations.
Although 23 per cent of men and 53 per cent of women said they had made the
decision to separate, only a small percentage (14 per cent of men and 24 per cent of
women) said they had made financial arrangements. From the data, it appeared
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that women, when they made the decision to separate, were more likely to make
financial arrangements than men were when the decision was theirs.

Finalisation of Property Matters
The Institute's earlier divorce study showed clearly that divorced people have difficulty identifying the legal processes in which they have been involved. Memories
tend to fade once disputes are finalised, and the emotive nature of marriage
breakdown encourages the blocking out of details. In addition, despite the Family
Court's informal image, many people are mystified and intimidated by the law and
its operations, and either leave all the particulars to their solicitor, or avoid finding
out what is occurring.
'
It was anticipated there might be a good deal of confusion about the different
procedures associated with property division, and therefore questions were
included which cumulatively provided a picture of what procedures respondents
had been a part. To assist in accuracy of reporting, interviewers were briefed on the
characteri§tics of different procedures and the roles of Judges, Magistrates and
Registrars.
Family Court records provide a statistical 'map' of divorce and ancillary procedures, part of which is published by the ABS (Catalogue No. 3307.0), and the
remainder set out in the annual report of the Family Law Council. While these
statistics give an overall picture of the number of matters filed and heard in a
particular year, they do not allow clients' pathways through the various processes to
be measured, nor do they currently record the outcomes of various proceedings. It
is hoped that when the Family Court computer system is operational a much
clearer idea of, for example, how long matters take to proceed through the different
stages, and what amounts of mainten~nce are regularly awarded, will be ascertainable. Of course, no matter how sophisticated the Court's recording system is, it will
never be able to provide information on divorcing people who choose not to initiate proceedings other than for the divorce.
As described in Chapter 2, the people to be interviewed were selected from
those who had separated over a period of years, and some of whom had been
divorced as recently as 1983. It was anticipated that some would not have finalised
property distribution and other financial arrangements by the time of interview in
mid-1984. About 10 per cent of respondents were still negotiating or expected some
further work to be done.
The overwhelming majority of men and women surveyed therefore had finalised their property and financial affairs. It must be kept in mind that people who
were still in the process of negotiating might have been unwilling to participate iQ
the survey, especially as the letter requesting their participation described the study
as being related to economic circumstances. However, as there are no statistics
available which provide a picture of time taken between separation and finalisation
of matters, we cannot say whether the sample is representative or not on this variable. Where a couple is involved in a bitter dispute, the resolution time may well be
determined by factors such as Court and solicitor's workloads, as well as their own
personal negotiating tactics.
Table 3.1 shows the length of time between the separation and finalisation of
property matters for the 1981 younger and older groups. The 1983 younger group
was not included, as there had been a shorter time available for matters to be

44

Chapter 3

completed, and many had in fact not completed. A lower proportion of older men
and women settled in less than one year, suggesting greater conflict, as mentioned
earlier, and perhaps greater accumulated assets which required redistribution. As a
corollary, a larger percentage of older than younger respondents took three and
more years from separation to finalise their financial affairs.
Table 3.1

Duration between separation and finalisation of property matters B
1981 younger group

Duration

men

%
Less than 1 year
1-2 years
2-3 years
3-4 years
4 years

+

Total % (n)

women
%

men

women

%

%

22
33
23
14

15
35
20
21
9

14
27
35
12
12

27
27
23
16
7
100(115)

1981 older group

8
100(135)

100(94)

100(122)

a Excludes those who had not finalised and the 1983 divorce group.

LEGAL PROCESSES
The Family Law Act encourages private resolution of property disputes - indeed,
of all disputes - wherever possible. The Court seeks to avoid the expense, additional bitterness and inevitable delays that a Court battle involves, by provision of
officials (Registrars) who conduct conferences where matters involving finances
appear to be in dispute. In addition, many lawyers will advise clients of the benefits
of settling matters outside the Court arena and will facilitate settlements. Where
disputes arise over the custody of, or access to, children, Court counsellors will help
parties to resolve differences, and a settlement about children will often assist in
settling matters over money and property as well.
Disputes may be settled in different ways and at different stages of the proceedings, and with one party or both as initiators of proceedings. Some are resolved
by the parties themselves, others with lawyers' help, yet without Court intervention. In the study, 16 per cent of respondents who had completed their financial
affairs said they had settled between themselves, without involving a lawyer or the
Court; an additional group said their lawyer's role was limited to the provision of
initial advice and information. Therefore, about one-fifth of respondents, who
reported resolution of their financial and property matters, said that Court processes played no role at all in the resolution, although some had sought out a lawyer
for advice on their position.
The extent to which spouses or former spouses fight over property distribution
and other financial affairs may be affected by a number of factors, including the
nature and value of their property, their financial resources, access to legal aid,
and/or their feelings about the marriage breakdown. Although the questionnaire
did not probe for reasons, but looked more at the course of events, it must be
remembered that people's attitudes to the legal process and their own experiences
are influenced by a variety of emotions which are particular to themselves, their
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marriage and its breakdown. Thus, a property settlement involving a considerable
amount of matrimonial property may be resolved amicably and with the minimum
of formality, while a couple disputing the right to a minor household chattel may
find themselves involved in expensive litigation; these people may in fact be arguing about custody of their children, or be 'making each other pay' for some other
real or imaginary grievance.
Those who enter the Court system, but are not persuaded to settle by their
solicitors or the Registrar, must ultimately have their dispute determined by a
Judge. However, the 'filtering' process provided by the Court, plus an awareness of
the expense and unpleasantness of continuing a dispute, undoubtedly serves to
reduce the number of cases continuing to the fully contested stage. It is estimated
that only about 5 per cent of all divorcing people have their conflicts over property
judicially finalised (Law Reform Commission 1985a).

Forms of Agreement
About 94 per cent of respondents who failed to settle their financial dealings
(excluding maintenance) privately said that either a Section 86 or Section 87 agreement had brought about the conclusion of their financial affairs. Section 87 agreements accounted for an overall average of 87 per cent of settlements for these
respondents, Section 86 agreements for 7 per cent, consent orders 2 per cent and 4
per cent involved a contested hearing.
A Section 87 agreement is a final, binding agreement, containing terms which
relate to financial matters, entered into in substitution for some or all of the
spouse's past and future legal rights to make a property or maintenance application.
It serves to bring the parties' financial negotiations to a conclusion and becomes
effective once it is approved by a Judge. As approval confers automatic registration, it also means the agreement may be enforced as if it were a Court order.
However, judicial approval will not be forthcoming if the Judge thinks the terms
are unfair, are incapable of execution, or have been obtained by fraud.
The agreement may be negotiated quite independently of other Family Court
conferences, such as a Regulation 96 conference (described below), or as a result ofa
settlement agreed upon during, after, or as a result of such a conference. Section 87
agreements may be approved early in the negotiations or at the door of the Court,
that is, just prior to a contested hearing.
Men and women in the older groups were more likely to have been parties to
Section 87 agreements than were those in the younger groups (92 per cent compared
with 84 per cent), probably because of their higher level of assets. The vast majority
of Section 87 agreements were approved by a Family Court Judge (average 72 per
cent overall), while only a small proportion were approved by Magistrates exercising federal jurisdiction (11 per cent overall).
A Section 86 agreement is an alternative procedure. This agreement, relating
to maintenance and/or property, is not a final settlement, as it can be varied should
circumstances change, and it does not require Court approval before coming into
operation. However, once registered in a Court, the agreement can be enforced as if
it were a Court order.
Regulation 96 conferences are one important way in which the Family Court
assists in the resolution of financial disputes. Since January 1985, these conferences
are ordered pursuant to Order 24 (at the time the survey was conducted Regulation
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96 was in force and has been used in the analyses). A Regulation 96 conference is
required where the documentation provided by the parties shows that there is a
dispute, and is conducted as soon as possible, before the dispute intensifies. The
primary aim of the conference is to attempt to bring about an agreement, with the
Registrar acting as an independent conciliator. Full disclosure of relevant matters is
encouraged; information disclosed during the conference is not admissible before a
Court, if a dispute continues on to a hearing. Registrars will usually advise the
parties of the likely ramifications of the dispute continuing beyond the conference
stage. One measure of the perceived success of these conferences is that conferences
with a similar aim and format have recently been introduced into the Victorian
County Court in an attempt to reduce the backlog of civil and criminal cases.
According to 1983 Family Court statistics, approximately one divorce application in three involves an application for property settlement, and Regulation 96
conferences are conducted in about 50 per cent of property applications. The Melbourne Registry of the Family Court recorded a settlement rate of 67 per cent in
1983 from these conferences, the overall Australian average settlement rate
(including the Family Court of Western Australia) being slightly lower.
Data from the Institute study reveal a higher rate of conferences held among
survey participants tl)an the 1983 Family Court figures would suggest, and a lower
settlement rate. For all respondents who had completed their financial and property matters an overall average of25 per cent said that a Regulation 96 conference
had been held. The structure of the sample, with its emphasis on people married for
at least five years, who, in the main, had two children, probably accounts for these
differences. A higher proportion of older men and women (62 per cent) than of
those in the younger groups (45 per cent) reported settling at the Regulation 96
conference stage.
It must be stressed that, although the Family Law Act is Commonwealth
legislation and therefore applicable across Australia (except in Western Australia
where there is a State Court exercising State and federal jurisdiction in family law),
each Court has its own particular method of handling cases. Further, particularly
with the management of Regulation 96 conferences, there is no uniform style.
Conferences are held at various times after applications are filed; lawyers or clients
may, or may not be, called in before the Registrar together, or individually; different periods of time are allocated for the hearing of the conference; and undoubtedly different Registrars have different ways of conducting proceedings.
Sherriff (1983) has commented on the lack of guidance on running of Regulation 96 conferences, and concluded that, as a result of this, the perceptions of
conference participants determine the scope and character of the Registrar's role.
His research included questionnaires which were completed by both Registrars and
lawyers. From their responses, Sherriff showed different perceptions ofthe procedures and of the role of the Registrar, both between Registrars and practitioners
and between practitioners themselves. As his research was based on the Melbourne
Registry, it is interesting to compare these perceptions of lawyers and Registrars
with those of the other important conference participants, the clients themselves.
In the Institute's study, respondents were asked to comment on the helpfulness
or unhelpfulness of Regulation 96 conferences. As expected, this produced a wide
range of answers. Some respondents made more than one positive or negative
comment, while some made both positive and negative comments about the same
proceeding. The resp,onses concerned those people who had completed property
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and financial proceedings and had taken part in Regulation 96 conferences. Of the
positive responses about the conference 84 per cent could be classified as being of a
structural nature, that is, respondents appreciated its objectivity, thought it
brought their dispute to a head and/or clarified the position by requiring the disclosure of relevant information. A few comments were more personal; people were
appreciative of the Registrar's role (10 per cent), or were relieved that agreement
was reached, even ifit had occurred only after some pressure had been applied (4
per cent).
Some examples of the positive comments received include the following:
It brought us probably closer to a realisation of our financiatmatters. You realise you
have to make a decision.
The Court Registrar was very helpful and acted as an intermediary. I think it speeded up
things a lot and also made each side aware of their responsibilities. The Registrar
pointed out to me that my wife hadn't been earning a wagefor all the years that we were
married - made me aware.
It told me what I could expect to get and settled. Defused issue which was getting complicated by legalities. Impartiality of Court Registrar best part.
It dispelled rumours and counter rumours of what property settlements were all about
and what could, and could not, be done.

The range of negative comments was wider (and multiple responses were possible), and much of the dissatisfaction involved disappointment that agreement
was not reached (12 per cent), the settlement sought was not achieved or the spouse
had sabotaged the conference by refusing to attend or negotiate (19 per cent). About
28 per cent of these responses were directed towards perceived failings in the
system, for example, complaints that the Registrar was biased (8 per cent), or a
more general criticism that the conference was poorly conducted (I5 per cent), that
the respondent was ignored (5 per cent), or that insufficient time was allocated.
Another 9 per cent felt that the conference merely aggravated the situation. Lack of
consideration to the issue of children was considered important by only 2 per
cent.
Some examples of the negative comments received include the following:
It upset my spouse down.

angered him more than ever -

threatened to burn house

I hated it because my lawyer and I sat one end, and he and his lawyer sat at another end,
and the lawyers got in a huddle in the middle, and then ran backwards and forwards
suggesting he said this, and he said that, and what did I think? I thought we'd actually sit
down like adults at a conference table and discuss what we should do.
I didn't even see them; it was embarrassing because my wife was sitting there too.
The Registrar thought he could throw my life's work around in afew minutes. You just
can't walk in and agree with someone doing figures on a calculator.
It didn't help me as I was sitting outside during,the conference.
A conference to me is everyone sitting around together and debating. But what happened was the solicitors and the Registrar were in the room together. I'd be called in,
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state what I'd agree to and then be sent out while [my husband] went in and stated what
he would agree to. So the mediating was done through the solicitor rather than the
people concerned. It seemed to me it was still a form of litigation, whereas I had
expected a conference.
It was terrible. They put me under a bit ofpressure to settle. Infact, when it went before
the Judge he settled a little more in my favour. They seemed more intent on settling
rather than really looking at the evidence presented.

LEGAL PROCESS GROUPS
In order to get a more complete picture of the legal processes involved and the
implications of these for other aspects of the survey, analysis was focused on those
people who had completed financial and property dealings. These people comprised 91 per cent of the Institute's sample and their patterns of Court process were
grouped into four categories. Not included in this analysis were other Court processes, such as custody of or access to children.

Completed Legal Process Groups
Respondents who had completed property and financial matters are listed
below:
Low process (n = 136, 18 per cent): This group included men and women who
had agreed with their former spouses without seeking legal advice or having any
Court involvement, as well as some who had obtained some legal advice but took
no further steps. It also included those whose spouse appears to have disappeared
and arrangements were therefore made in his or her absence.
Section 87 agreement only (n = 361,50 per cent): Respondents in this group
did not report any other process such as a Regulation 96 conference.
High process (n = 169, 23 per cent): This group included those who had Section 87 agreements preceded by a Regulation 96 conference or who had contested
cases involving property and finances, with or without a prior Regulation 96
conference.
Mixed process (n = 69,9 per cent): This group consisted of those who did not
have Section 87 agreements but who may have had one or a combination of: Section 86 agreement, Regulation 96 conference or a consent order. A small number in
this group were classified as 'other' process without further clarification being
available.
These groupings illustrate the popularity of Section 87 agreements. Among the
people surveyed who had completed their financial affairs, 69 per cent finalised
their financial matters with such an agreement, and 71 per cent of these agreements
were approved in the absence of a Regulation 96 conference.
Some interesting differences between the sexes and between the younger and
older respondents according to their use oflegal processes were revealed. Women
in both age groups were more likely to report no or minimal process (women 22 per
cent overall versus men 14 per cent overall), and men were more likely to report
that they had had a Section 87 agreement (53 per cent overall versus 46 per
cent).
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In an attempt to clarify trends which were emerging, legal process was analysed
according to variables which it was thought: (i) would show the precursors to legal
process, and thereby give some indication of characteristics which would predict
the steps different groups of people would take; and (ii) would show the effects of
legal process on attitudes to the settlement, to lawyers and to the distribution of the
matrimonial home. Because of the legal experiences of respondents in the mixed
process group, this group was excluded from the more detailed analysis described
below.
From this analysis, socio-economic characteristics of respondents, such as
asset wealth and occupational status, appeared to be determinants of the type of
legal process experienced, while variables associated with costs, outcome and
assessments of the division and oflawyers were consequences of the legal process.
As very few of the low legal process group had used lawyers to any extent, they were
excluded from analysis on the variables relevant to lawyers and legal costs.
Table 3.2 shows the determinants oflegal process, and the first point to note
from this Table is the difference in reporting by men and women of the legal steps
taken, particularly the higher reporting oflow legal process by women. Obviously,
as both sexes are involved in each type of proceeding, there cannot be actual differences on the variable of sex. Perceptions of men and women appeared to be
different, and this is likely to be related to their level of understanding and their
memories.
Table 3.2 Determinants of legal process 8

Sex of respondent
Male
Female
Survey group
1981 younger men
1981 younger women
1981 older men
1981 older women
1983 younger men
1983 younger women
Total wealth
less than $20000
$20000
$40000
$60000
$100000
Household weekly income prior
10 separation
less than $160
$161-250
$251-350
$351-470
$471 +
a

Low
process
%

Section
87 only
%

High
process

16
25

56
51

16
25
12
22
18
29

Total
%

n

28
24

100
100

308
357

55
50
61
50
55
53

29
25
27
28
27
18

100
100
100
100
100
100

111
121
99
118
98
118

55
26
12
12
15

39
57
60
60
50

6
17
28
28
35

100
100
100
100
100

88
110
122
167
177

31
25
23
24
15

38
46
53
53
57

31
29
24
23
28

100
100
100
100
100

16
55
139
155
226

Those who had completed financial and property matters, and excluding mixed process group.
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Wealth and legal process were quite highly correlated; over half the people
with assets totalling less than $20 000 reported low legal process and over one third
of those in the highest asset group (more than $100 000) said that they had high
legal process. However, some anomalies highlight the complexity of the issues
affecting legal process; nearly 40 per cent of respondents in the lowest asset group
still reported the presence of a Section 87 agreement. It was anticipated that the.
higher·asset wealth of older people would be more likely to involve them in higher
legal process than younger people who had less to disagree over and fewer resources
to direct towards legal costs. This proved not to be the case.
Household income prior to separation was a determinant of process for the
low process group and the Section 87 agreements only group, with lower income
related to lower process and higher income to a greater incidence of Section 87
agreements. No particular relationship was shown between household income just
before the separation and high legal process.
The consequences oflegal process on a number of related variables are set out
in Table 3.3. The Table illustrates some findings that are fairly self-evident, particularly the escalation of costs with increased legal process. Thirty per cent of men
and 17 per cent of women in the Section 87 agreement only category reported costs
exceeding $2000, which increased to 56 per cent of men and 61 per cent of women
where Regulation 96 conferences or contested hearings had been held.
The effect of different legal process experiences on what happened to the
matrimonial home is also shown in Table 3.3. Both men and women who had low
legal process (but particularly the men) were far more likely to report that the
matrimonial home had been sold and the proceeds divided than were those in the
other groups. The low legal process group was also far more likely to have rented
than owned matrimonial homes which provides some explanation for the lack of
legal process, and links the determinants (low assets) with the consequences aspect
of this analysis. It also suggests that, where assets are small in value, an outright
transfer to one spouse is not a feasible option, and neither is retention of the house
with one or other party in occupation (see also Chapter 8).
The question which asked what percentage of the property the wife received
was answered differently by men and women, reinforcing the differing views of
husbands and wives about the marriage and its breakdown referred to within this
and other chapters of the book. Men, regardless of the legal process experienced,
were far more likely than women to report that their wives received more than 60
per cent of the assets. The least discrepancy in reporting was in the Section 87
agreement only group. Conversely, women in all process groups were far more
likely than men to report they received less than 40 per cent of the assets.
Those who had been involved in a Regulation 96 conference and/or a contested hearing were much more likely than others to report that the property
division was unfair, regardless of their sex. Analysis of the question which asked
respondents whether or not they thought the property and money division was fair
or unfair when the division was made is largely confined to Chapter 13. However, it
is important to explain, when describing the legal process and associated questions,
that the question was asked much later than those which sought information about
legal experiences - respondents' attention was drawn to it after they had completed the asset history sheet (see Chapter 9). The question specifically asked for an
assessment of how they felt then (that is at division and not at interview) and was
followed by several additional questions which asked whether there had been a
change of mind about the (un)faimess, and, if so, why.

Legal Process

51

Table 3.3 Consequences of legal process B
Low process
men
%

Section 87 only

women
%,

Total legal costs
Nil
Less than $500
$501-1000
$1001-2000
$2001-3000
$3001-4000
$4001 +
Don't know
Total % (n)
What happened to house
Sold, money divided
Transferred to
husband
Transferred to wife
Same ownership,
husband occupies
Same ownership,
wife occupies
Total % (n)
Percentage to wife
Less than 20%
20-39%
40-59%
60-79%
80% +
Total % (n)
Assessment of division
Fair
Unfair
Don't know
Total % (n)
Assessment of lawyer
Satisfied
Not satisfied
Don't know
Not stated
Total % (n)
a

High process

men
%

women
%

men
%

women
%

2
11
28
27
10
8
12
2

8
21
26
25
10
3
4
3

I
I

2
7
6
22
23
11
27
2

100(171)

100(180)

9
33
15
10
31
0
100(85)

100(83)

64

56

25

26

30

29

20
16

0
19

35
29

0
49

33
32

0
49

0

15

0

23

0

18

0

10

11

2

5

4

100(25)
0
32
34
19
15
100(47)
56
38
6
100(47)

100(48)
21
30
30
11
8
100(89)
74
25
I

100(89)

100(153)
2
16
46
22
14
100(174)
44
54
2
100(174)
66
33
I

100(171)

100(166)
9
28
32
19
12
100(183)
59
40
I

100(182)
71
27
2
100{l81)

100(79)
4
9
42
26
19
100(85)
25
74
I

100(84)
48
46
6
100(83)

100(73)
12
29
35
14
10
100(83)
28
68
4
100(84)
56
42
I
I

100(84)

Those who had completed financial and property matters and excluding mixed process group.

It is evident that the presence of a final settlement is not necessarily accompanied by an assessment that the settlement was fair, which probably illustrates
that, as with most compromises (which is essentially what a settlement emerges as),
there are areas of resentment. On average, 66 per cent of men and 54 per cent of
women who were parties to Section 87 agreements (regardless of whether they had
had Regulation 96 conferences or not) now say that, when their property and
money were divided, they thought the division was unfair. This figure increased to
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74 and 68 per cent respectively for the high legal process group. Women in the low
legal process group were less likely to consider the division unfair (25 per cent) than
women in the other process groups (40 per cent Section 87 only and 68 per cent high
process), and men in the low legal process group were more positive about the
fairness than men in the other process groups (38 per cent reported unfairness
contrasted with 54 per cent and 74 per cent).
Members of the high process group were more likely to be critical oflawyers
used in their matter than those who had only had Section 87 agreements. Women in
both groups were less critical than men, but for both sexes, dissatisfaction appeared
to increase with process.

Uncompleted Legal Process Group
Those who had not completed their financial arrangements were obviously in a
transitional stage and were involved in a variety oflegal processes. They were asked
if they felt they could predict the outcome of the discussions or procedures under
way; only 44 per cent said they could. This figure is interesting in light of the criticism that the discretionary system is too uncertain. It is not known to what extent
respondents were unsure about the outcome - whether they were merely unsure of
the exclusion or inclusion ofa minor item, or had no idea of the way in which the
settlement would be determined.
However, 26 per cent of the uncompleted group had reached the stage of ha ving Regulation 96 conferences and 25 per cent ofthese conferences had resulted in
settlements which were not final, as Section 87 agreements were either being drawn
up or approved. The non-settlement rate appears to be high, that is, 75 per cent of
Regulation 96 conferences had not resulted in settlements; but this is a select group
with un concluded financial arrangements.
As expected, those divorced in 1983 were quite heavily represented among
those who had not completed - 16 per cent of the women and 21 per cent of the
men said matters were not finalised.

DIFFICULTIES INVOLVED WITH PROPERTY DIVISION
As the Institute's questionnaire was designed with a view to assessing the operations of the current discretionary system of property division, respondents were
asked to identify what (if any) problems they had experienced in dividing the property. Problems included those most commonly reported as criticisms of the
system: delay, expense and uncertainty, in addition to personal difficulties, such as
dealing with spouse, lawyers and the Court. Respondents were also given the
opportunity to say that there had been no difficulties. Multiple responses were
permitted.
Dealing with their former spouse was by far the most reported problem, with
women more likely to report this problem than men (44 per cent overall compared
with 37 per cent). Uncertainty was the second most common problem which
affected men slightly more than women (17 per cent overall compared with 14 per
cent). Few people considered the division of property to be a painless procedure
with only about 9 per cent of all respondents saying there had been no
difficulties.
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Many of the difficulties respondents reported were influenced by their experience of the legal process. The most commonly reported difficulty, dealing with
spouse, was not affected by the legal steps respondents had taken (consistently
among all groups at 40 per cent). As expected, expense was rarely mentioned as a
difficulty by the low legal process group (2 per cent), but, even among those who
had experienced high process, it was not a common complaint (l0 per cent). Uncertainty increased as legal process increased (7, 15 and 22 per cent respectively) and
not surprisingly the low legal process respondents were those most likely to say they
experienced no difficulties (30 per cent as opposed to 8 and 1 per cent
respectively).
Dealing with lawyers was unexpectedly reported in 8 per cent of cases as being
the greatest difficulty by those with low legal process and also by those who had
more contact with lawyers because of negotiated Section 87 agreements or contested hearings.
The most commonly cited difficulties in dividing up property that could be
associated with the legal process were delay and uncertainty about results. The
responses of those who said that either of these was their greatest difficulty were
examined, to see whether there were any trends to suggest why these particular
complaints were made.
.
Ninety-five people who had completed property division specifically mentioned delay as their greatest difficulty. However, it became obvious that delay was
subjectively defined, and was not necessarily associated with a lengthy time
between separation and completion of property matters - 17 per cent of people
who mentioned delay had actually completed within 12 months of the separation,
33 per cent completed within two years and 26 per cent had taken three years or
more. These figures are very similar to completion time periods of the sample as a
whole (see Table 3.1). Delay therefore, was only minimally associated with
increased legal process.
These responses put the legal system and its strengths and weaknesses into
context, at least when considered from the view of the system's participants.
Obviously, the emotional aspects of marriage breakdown and its accompanying
problems are in the forefront of many respondents' minds when decisions about
property division take place. Whether or not people become embroiled in the legal
system, or whether their involvement with it is secondary to their personal distress
or anger with their spouse, it appears that criticisms of the Court system and the law
mentioned by legal practitioners and academics are not central to many divorcing
people.

Costs and the Legal Process
For most people their use of legal processes is influenced by how much they can
afford and how much is at stake. Registrars and lawyers often advise divorcing
people of the costs they will incur if they contest a matter that is in dispute.
The inability or unwillingness to pay high legal expenses must act as a deterrent
to litigation, although it is impossible to assess to what extent this occurs. The other
factor which cannot be known is at what figure the costs become prohibitive, and
this obviously varies according to the means of the person concerned and the
importance of the matter in dispute.
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One of the criticisms levelled at the discretionary system of property distribution is that it is expensive. Entitlements are not fixed; people are required to
institute proceedings to ascertain their share where agreement is not forthcoming.
Further, Regulation 96 conferences are not available until proceedings have been
started.
Respondents were asked several questions about the costs of proceedings and
about legal aid. One question required respondents to include all amounts charged
by lawyers (including amounts for conveyancing), and amounts repaid to the Legal
Aid Commission after property settlement. The majority of people in all groups
except younger women (where the cumulative figure was 48 per cent) paid more
than $1000 in costs, with the most common range $1000-$2000 (average overall 24
per cent, though again older women were more likely to fit into the lower range
($501-$1000».
The relationship between legal costs and legal process has already been'pointed
out in Table 3.3. As that Table shows, a total of 57 percent of men and 42 percent of
women in the Section 87 agreement only group paid more than $1000 in costs. This
increased to 89 per cent of men and 83 per cent of women in the high legal process
group.
The interrelated aspects of higher costs, more Court contact, more dissatisfaction with lawyers and with the property division, have already been discussed.
There may be some modification of these relationships where legal aid is
provided.

Legal Aid
Legal aid is granted where the applicant fulfils the criteria for assistance. In property disputes; legal aid is usually restricted to negotiations attempting settlement,
but where settlement is not reached, despite a genuine attempt being made, a
request for further assistance may be sought. There is a means test.
The data showed a discrepancy between the sexes on the granting oflegal aid.
Younger women reported receiving aid in 46 per cent of cases, contrasted with 9 per
cent of younger men. In the older group, 22 per cent of women and 3 per cent of men
said they received legal aid. Further data incorporating responses of respondents
about legal aid for themselves and for their former spouse indicate that it was most
unusual for both parties to be legally aided, particularly for the older group: in 78
per cent of cases neither party was in receipt of aid. This doubtless reflects their
more stable financial positions.
Although women were far more likely than men to be legally aided, the obligation to repay all, or a proportion, of the aid was more evenly distributed. Nearly
59 per cent of men and 45 per cent of women had such obligations and about 75 per
cent of respondents of both sexes who were required to make repayments had done
so by the time of the interview.
Thus, while the actual grant of legal aid favoured many women by enabling
them to institute proceedings they may otherwise have been unable to afford, the
ultimate property settlement would frequently have been reduced by the obligation
to repay at least a proportion of the costs once settlement was finalised.
An additional aspect oflegal aid (referred to by some respondents, but incapable of measurement) concerns the extent to which its availability gives advantage
by enabling proceedings to be protracted, or additional legal process'to be used.
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This is particularly so where a person who just fails to qualify for aid feels particularly disadvantaged, and where the dispute is not settled easily.

Affidavits
Affidavits are sworn written statements which set out the facts upon which a claim
(for example, for a property settlement) is based. Their appearance in a matrimonial dispute frequently appears incongruous, given the supposedly no-fault system,
because affidavits may contain accounts of a marriage which involve allegations of
some misconduct and which are open to different interpretations. Because of this,
affidavits are often described as exacerbating bitterness and of providing a vehicle
for the inclusion of extraneous, irrelevant information.
While the Family Court has issued directions to lawyers to restrict the length of
affidavits, and to exclude any material which could be considered inflammatory,
their presence in a dispute often appears to cause resentment. Respondents were
asked if affidavits had been used in their cases. An average of 56 per cent of both
men and women whose financial affairs were completed replied that affidavits had
been relevant to them in some way. The high incidence and variation in reporting
may be attributable to the wide variety of pleadings which come under the term
affidavit. For example, whenever an order for maintenance or property is applied
for, or a Section 87 agreement approval is sought, a form has to be filed by the
applicant. This form sets out the financial circumstances of the applicant - annual
income, expenses, and assets and liabilities - and is accompanied by a short affidavit confirming the accuracy of the information. Where a spouse wishes to contest
the order or to alter its nature in any way, he or she must also file a statement of
financial circumstances accompanied by a verifying affidavit. Again, where a dispute is not resolved at the Regulation 96 conference stage, and the parties are
preparing for a trial, lengthy affidavits may be prepared which, even ifthe matter is
settled before the hearing, are served on the other party.
Data show the negative effects of affidavits far outweigh the positive. Most
commonly, the affidavit was reported as upsetting the respondent, followed by the
comment that it pushed the parties further apart.

CONCLUSION
The legislative framework within which property divisions and maintenance
agreements following marriage breakdown may occur is contained in Part VIII of
the Family Law Act. The major characteristics of this part of the Act are the preference for a final settlement, and the provision of a conciliation conference aimed
at achieving pre-trial settlement in lieu of a judicially determined hearing.
The study shows respondents heavily relied on Section 87 agreements, a
reliance partly attributable to the composition of the sample which concentrated on
marriages of longer duration with expected accumulation of property. However,
even so, this sample did not produce any higher incidence of contested cases than
the Court records for the general divorcing population. The figure of 3 per cent
contested property cases reported in the Institute's study made it impossible to
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analyse this group as a discrete sub-sample, and so the group was accordingly considered with respondents who had participated in Regulation 96 conferences and
subsequently been parties to Section 87 agreements.
The apparently low incidence of consent orders following Regulation 96 conferences is somewhat difficult to explain, particularly as the Law Reform Commission study showed a fairly high incidence of such orders for the Melbourne
Family Court. However, in any study of the legal process which relies on information obtained from divorcing people, some errors attributable to a misunderstanding of the process must be expected. The data which describe the frequency of
Section 87 agreements also contain a warning that such settlements are not necessarily associated with assessments of fairness. This in itself indicates that many
settlements are imposed on one or both parties by sheer necessity. While this
necessity is probably related to the costs of not settling, legal advice encouraging
settlement, and/or uncertainty about the ultimate result, it is not possible to ascertain the precise effect of these factors from this study. Of interest are impressions of
Judges and Registrars reported in the Australian Law Reform Commission study
(l985b), that higher legal process is more likely to be associated with bitterness
between the parties and unreasonable or unrealistic expectations than complex
legal issues or unusual financial arrangements.
The nature of the property division appears to be affected at least as much by
the resources available to the couple as by the process used to bring about the
settlement. That is, those with fewer assets generally tend to have no or minimal
process and are more likely to sell their property and divide the proceeds. Those
with higher levels of assets are more likely to at least have settlements finalised by
way of Section 87 agreements, greater assets allowing a greater range of possibilities
as to retention or sale.
Not unexpectedly, emotional difficulties associated with dealing with former
spouses about property and financial affairs outweigh difficulties associated with
the discretionary system, such as delay, expense and uncertainty. While difficulties
may be exacerbated by factors such as uncertainty about the property outcome,
uncertainty was specifically referred to as the major difficulty by only about 15 per
cent of respondents on average. Although no-fault divorce is directed at minimising anger and bitterness, no legal system can eliminate the complex emotions
surrounding marriage breakdown which affect the parties quite independently of
that system.

4
FAMILY REFORMATION

Peter McDonald

The purpose of this chapter is to describe the family reformation patterns of the
survey respondents and to examine the factors associated with family reformation
in relation to the division of property.
Sub-section 79(4) of the Family Law Act 1975, by its cross reference to Subsection 75(2), permits the Court in the alteration of property rights to consider a
range of factors which could be classified under the general rubric of the future
needs ofthe parties. Among the matters to be taken into account are the care and
control of the children of the marriage, the responsibilities of either party to support
any other person, and the financial circumstances of cohabitation where the party is
living with another person. These are all aspects of the type offamily in which the
person is living after separation.
This is an area of some difficulty because repartnering or new responsibilities
to support other persons may occur before or after final arrangements are made
about property. There is a possibility of inequity, therefore, between cases where
property is divided in the full knowledge of new family arrangements and cases
where family arrangements change soon after the division. The removal of this
possibility of inequity is thwarted by the fact that it is usually not possible to predict
future changes in family arrangements.
The effect that family reformation should have upon property division is contentious. Scutt and Graham (1984, p. 129) have pointed out that repartnering is
usually put forward as a reason why the woman should get less, but ifit is the man
who repartners, this is used as a reason that he should get more. Such a viewpoint
was expressed by one man in the survey:
The other thing is, a woman, if she does remarry, generally she'll a/ways be going to·
marry someone who is going to provide, and yet a man doesn't necessarily marry a
provider.
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On the other hand, it can be argued that if a party to a divorce voluntarily takes
on new commitments, then that person has the full responsibility for those new
commitments and the other party to the divorce should have no liability. Likewise,
if a party benefits financially through repartnering, this can be considered as good
fortune and not a reason that his or her share of property from the previous marriage should be reduced.
The presumption behind the consideration in property division of changes in
family arrangements is that a person's standard ofliving varies according to family
type. This is a topic which shall be considered in Chapters 6 and 7. Here, however,
the issue is whether the extent of dependency involved in a new relationship should
be a criterion for determining shares of property in the previous marriage.
To the extent that repartnering after separation is the result of a relationship
which existed at the time of separation, repartnering may be associated with strong
feelings offault or guilt. The fact that the Family Law Act has removed attribution
offault from divorce proceedings does not necessarily mean that individuals themselves no longer think in terms of fault. The open-ended responses in the survey
contain many references to alleged fault or feelings of guilt which usually revolve
around the decision to end the marriage. As the law provides considerable scope for
negotiation between the parties to the marriage, it is almost inevitable that these
attitudes will form part of the setting in which negotiation takes place.
Successful or unsuccessful repartnering may change a person's view of the
world. This changed view may, in turn, influence the way in which that person
thinks about and reports upon the economic consequences of the breakdown of his
or her marriage. For these reasons, therefore, an understanding of the family reformation patterns of the survey respondents is essential background to the
subsequent discussion of economic changes.

EXTENT OF REPARTNERING
Respondents were asked whether they had remarried and the date of the remarriage. Those who had not remarried were then asked 'Do you have a new partner
with whom you are living together as a couple?' Thus information on repartnering
without remarriage refers only to the situation at the time of the interview. No
information was obtained about any previous relationship which may have ended
before the time of the interview or about whether those who had remarried had
lived together for any period before the marriage. The analysis will therefore concentrate on the present status of the respondent - that is, whether the respondent,
at the time of the interview, has a partner and, if so, whether the couple is married
or not. Four respondents had separated from their second marriages but for the
purposes of the present analysis they shall be included with those who had remarried. As age, sex and time since separation are important determinants of repartnering, the analysis will make use of the six survey groups as indicative of these
factors.
Repartnering was least likely among the older women. Only 15 per cent were
repartnered at the time of interview. In contrast, 44 per cent of older men had
repartnered. Among the younger respondents, men were also more likely to have
repartnered but the difference between men and women was not nearly as large as
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for the older people. Among those repartnered, about one-third were living
together and two-thirds were remarried in all groups except the 1983 younger
women for whom these proportions were reversed. Comparison of the 1981 and
1983 younger groups suggests that women in new relationships are slower than men
to remarry.
The above data are based on reports by respondents of their own situations.
The same respondents were also asked about the repartnering statuses of their
former spouses. For all groups, the percentages for self-reported repartn~rings were
lower than for reports of former spouses' repartnerings. The difference was primarily in the living together/repartnered category. That is, much higher percentages of former spouses were reported to have repartnered but not remarried. For
example, only 4 per cent of older women reported themselves as living together
with new partners whereas, according to the men in the older group, 20 per cent of
their former wives had repartnered but not remarried.
To investigate whether this discrepancy was due to a selection bias in the
sample, that is, that repartnered persons were less likely to be included in the study,
the data for the 128 couples in the sample were examined. The result was that the
discrepancy remained, thus suggesting that it was not due to selection bias. Two
other possible explanations of the discrepancy are, first, that respondents
knowingly gave incorrect information about themselves or knowingly or
unknowingly gave incorrect information about their former spouses' situations or,
secondly, that the questions relating to themselves and to their former spouses were
differently interpreted. There is some possibility of differences in interpretation as
the respondent question was worded precisely (Do you have a new partner with
whom you are living together as a couple?) whereas the spouse question was more
loosely worded (Has your former wife/husband repartnered?). So it is possible that,
for former spouses, less formal repartnering not involving joint living arrangements was included as 'repartnered'. On the other hand, it would not be surprising
to find respondents somewhat cautious about declaring themselves as repartnered
but at the same time very ready to define their former spouses as repartnered.
It is also worth noting that the older respondents were more likely not to know
the present repartnering situations of their former spouses. The younger respondents, of course, would be more likely to have continuing contact because of the
children.
This analysis thus indicates two main problems for the law. First, sizeable
proportions of respondents in all groups except the older women repartner but, as
well, sizeable proportions do not repartner. Secondly, differences of opinion appear
to exist between former parties to a marriage about each other's repartnering status.
Thus if repartnering is to be taken into account in the division of property, there
may be argument between the parties about whether any new relationship constitutes repartnering. It may be necessary, therefore, for de facto relationships to be
defined by the Act. Present definitions of de facto relationships used in other areas
of the law refer to the duration of the relationship, with two years being the common criterion. However, a definition based on duration would be unsuitable in
most cases ofdivorce because the new relationship could not have been in existence
for two years at the time property is divided. Under the 1984 amendments to the
Act, this is even more likely to be the case than it was for the respondents in the
present study because property applications can now be made prior to divorce.
As pointed out above, the study does not contain information on the duration
of de facto relationships; however the speed of remarriage can be examined.
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TIMING OF REMARRIAGE
Previous studies of remarriage have shown that if remarriage occurs it tends to
follow quickly upon divorce (McDonald, 1982, p. 197). This appears also to be the
case in the present study. Data show, for example, that among the 1981 younger
men, 23 per cent remarried in the first year after divorce, 11 per cent in the second
year and 6 per cent in the third year (compared with 17 per cent, 9 per cent and 8 per
cent for the women in the group). However, despite the rapidity of remarriage, only
17 per cent of all persons remarrying did so before their property divisions were
finalised. On the other hand, 35 per cent remarried in the first year after the division
of property. It is thus exceedingly difficult for the law to take remarriage into
account in a fair and equitable way.

FACTORS ASSOCIATED WITH REPARTNERING
If, as is shown in later chapters, repartnering is a path to better standards ofliving
for divorced persons, it is of interest to examine the characteristics of people who
repartner. Information on this topic is set out in Table 4.1. The conclusions deriving from this Table vary according to respondent groups. Among the 1981
younger men, the percentages who had repartnered do not vary greatly across the
various sub-groups shown in the Table. The only clear difference is that those who
made the decision to separate were more likely than other men to have repartnered.
Differences are more pronounced among the 1983 younger men which suggests
that the differences tend to be eliminated with the passage of time.
Repartnering among younger women appears to be inversely related to socioeconomic status. Those whose former husbands had higher level occupations were
less likely than other women to have repartnered, as were younger women with
higher levels of education. These differences were not removed with the passage of
time. Also, rates of rep art ne ring were considerably higher for women who, before
separation, had their own separate incomes and for those who had controlled the
household finances. Finally, repartnering rates were much higher for the leavers
than for the left.
In terms of socio-economic status, the repartnering situations of the older men
were exactly the reverse of those for the younger women. Those most likely to
repartner were in professional and managerial occupations, had tertiary educations, were wealthy or had been married to wives who did not work. Again,
however, the leavers were more likely to repartner than the left.
The percentages of older women remarrying were not high for any sub-group,
and socio-economic status appears not to have been an important determinant.
Those older women most likely to repartner were the more 'self-sufficient' - that
is, they had controlled the finances of the marriage, they were working before separation or they had decided upon the separation.
Despite these· assessments of the likelihood of repartnering, the data in the
table are so variable that it would be impossible in any particular case to attempt to
make any judgement as to whether a person will remarry. Future prospects of
remarriage thus appear to be a very poor basis upon which to make decisions about
the division of property.
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Table 4.1

Percentages repartnered at the time of interview by selected characteristics:
respondent groups
Younger groups

/98/

Characteristics

All respondents
Education level
Year 10 or less
Years 11 and 12, technical or trade
Degree or diploma
Occupation of the husband
Trades and manual labour
Clerical, sales, service
Professional and managerial
Total net value of assets
Less than $40000
$40000-59000
$60000 or more
Wife had separate income at time of
separation
Yes
No
Control offinances during marriage
Mainly wife
loint control
Mainly husband
Whose decision to separate
Mainly wife
loint
Mainly husband
Custody of children in first three months
Both with wife
Both with husband
a

Older group

/983

/98/

men
%

women
%

men
%

women
%

men
%

women
%

59

43

45

35

44

15

62
58
59

51
45
32

40
46
47

40
30
35

37
27
62

13
14
18

61
64
56

50
47
36

34
63
45

46
33
28

26
31
53

18
13
13

62
a
63

56
30
43

41
32
54

38
33
35

a
32
42

a
13
18

55
63

54
25

42
50

39
28

34
48

17
9

64
64
48

58
40
40

45
44
51

39
31
34

48
35
46

28
17
8

55
56
74

47
42
25

31
54
72

44
31
20

31
a
55

19
a
8

58
58

42
a

48
37

33
a

less than 20 cases.

CHARACTERISTICS OF NEW PARTNERS
As only a few basic questions were addressed to the characteristics of the new
partner, it is not possible to carry out a comprehensive study of whether those
remarrying were stepping up or down in terms of their standards of living. This
topic is examined more reliably in Chapter 6. However, it is worth noting here that
women tended to repartner with men in occupational categories similar to those of
their former husbands. Furthermore, two-thirds of the younger respondents, both
men and women, repartnered with persons who themselves were previously married. Among the older respondents, 89 per cent of men and 85 per cent of women
who repartnered were forming new relationships with persons who also had been
married.
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The high rate of repartnering with persons who were previously married
implies that each new partnership may carry at least some degree of responsibility
for children of two former marriages. Each respondent was asked whether his or her
new partner had financial responsibility for any children other than those from the
respondent's marriage. Percentages for those whose new partners had financial
responsibility for other children were highest for the younger women (52 per cent)
and for the older men (49 per cent). The corresponding percentages were 40 per cent
for the younger men and 25 per cent for the older women. A conventional view in
the community is that a man who repartners faces the double burden of supporting
children in two families. These data show that in the younger group, women
repartnering are more likely than men repartnering to be in households which have
the double burden of support. This occurs because men are more likely to repartner
with persons who do not have children.

FAMILY TYPE IN 1984
A better picture of changing responsibilities is provided by an analysis of the types
offamilies in which respondents lived at the time of the interview. The family type
was classified from information on the age, sex, marital status and relationship to
the respondent of all individuals who lived in the same household as the respondent. A 12-category classification is shown by respondent group in Table 4.2. The
differences between men and women are very large, essentially because the children of the marriage are almost always living with the woman. Hence a high percentage of men are living alone or with persons other than new partners or children.
Almost half the older men are living alone. In the equivalent category of women,
even higher proportions are living just with the children of the marriage or with
these children and other persons. Among those who have repartnered, men are
much more likely than women to be living just with their partners and no
children.
Among the younger respondents, the percentages who have repartnered and
are living with children are about the same for men and women, but the women
have their own children with them while the men have the children of their new
partners with them. Three years after their divorces, 18 per cent of the 1981 younger
men and 12 per cent of the 1981 younger women had had new children.
The broad conclusion from this analysis is that after divorce family formation
patterns are quite diverse, making it difficult to draw stereotypes. Certainly the
children of the marriage almost always live with the woman, and, in the majority of
cases, the family is a one-parent family. Yet fully 40 per cent of younger women
(1981) lived with new partners and the children of their own former marriages.
None of the younger women was living alone or sharing with persons other than
partner or children, but the younger men were frequently living in these situations.
Women who themselves made the decision to separate were less likely than other
women to have the children; similarly, men who decided to separate were less likely
than other men to have the children.
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Family type in 1984 by respondent group
Younger groups

1981

Family type

Living alone
With others (no partner
or children)
With children of the
marriage only
With children of the
marriage and others
(no partner)
With partner but no
children of either
With partner and
children of marriage
. (no other children)
With partner and
partner's children (no
other children)
With partner, children
of marriage and
partner's children
With partner and new
child (no other
children)
With partner, children
of the marriage and
new child
With partner, partner's
children and new
child
With partner, children
of the marriage,
partner's children and
new child
Total % (n)

Older group

1981

1983

men

women

men

women

men

%

%

%

%

%

women
%

21

0

29

0

46

28

9

0

13

0

9

53

II

59

10

47

2

5

2

6

3

5

17

2

20

3

22

8

24

3

25

3

4

1I

0

17

0

II

0

5

4

2

4

2

10

0

2

II

2

6

0

0

0
100(127)

I
100(148)

5

,

10

0

0
100(132)

0
100(168)

0

0

0
100(110)

0

0
100(140)

Note: 'Children of marriage' refers to children from the respondent's first marriage; 'partner's children'
refers to children of the new partner from a previous relationship; 'new child' means a child of the
respondent and his or her new partner.

CONCLUSION
Under the usual procedures followed in the Family Court, a final, irreversible
division of property is made at a point in time and can take into account only the
types offamilies in which the parties are living at that point in time. Yet the analysis
in this chapter shows that family type is both fluid and diverse and that, in the
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main, changes occur after the division of property. Furthermore, there are no
strong bases upon which a prediction could be made of a party's future family type.
Consequently, a property division which may have seemed fair at the time of settlement may relatively soon afterwards have been rendered inequitable by the
changed family circumstances of those involved.
The preceding analysis has indicated that former spouses may disagree about
each other's cohabitation status. So if cohabitation is to remain a factor relevant to
the alteration of property interests, a definition of cohabitation would seem desirable. Such a definition would be difficult, however, because it could not readily be
based on duration of cohabitation. A further difficulty would be that cohabitation
may have to be proven, and this could give rise to the overtones of a fault-based
system.
All in all, there are very real problems involved when, as at present, family
reformation after separation is considered relevant to the division of property. The
question for later analysis in this book, then, is whether the removal of family
reformation from the list of factors relevant to property division is desirable.

5
WORK AND THE MARRIAGE
PARTNERSHIP
Kathleen Funder

Because the allocation of paid and unpaid work in the marriage partnership has
important implications for the partners when the marriage breaks down, there are a
number of important considerations for the law in arriving at an equitable distribution of property after marriage breakdown. These considerations include the
nature and value of the individual contributions, the possible costs (personal and
financial) of these contributions to the individual and the needs of the parties after
marriage breakdown. The focus of this chapter is the interface of paid and non-paid
work during marriage and after; its implications for post-separation self-sufficiency; and the impact it has, translated into contributions, costs and needs, on the
division of property under the present matrimonial property law.
This chapter deals with the work and education histories of men and women in
the study. Work histories are discussed in the context of structural features of the
Australian labour market and social trends relating to work and family. Relationships between paid and unpaid work during the marriage and indices of economic
self-sufficiency are analysed and implications for the equitable distribution of
matrimonial property are discussed.
In its regulation of economic matters, the Family Law Act emphasises the
equal status of women and men, their equal contributions to the marriage and the
requirements for equitable distribution of property after marriage breakdown.
Property is most commonly acquired by dint of the partners' paid and unpaid work
but post-divorce economic self-sufficiency is largely dependent on access to, and
earnings from, paid work. Thus, an equitable economic outcome on dissolution of
the marriage partnership must include an appraisal of patterns of paid and unpaid
work during the marriage, together with recognition of the consequences of these
patterns for each party after divorce.
From the human investment point of view, employment produces a sense of
creativity and responsibility as well as appreciation of human capital, in the form of
65
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know-how and skill (lLO, 1982, p. 32, para 114). Employment in the paid workforce thus creates a reverberating system, in which growth in an individual's skill
(human capital) brings increasing returns in income, or the potential for such:
The relationship between human capital accumulation and employment is mutual in
the post-school stage. The more stable the employment and the more time spent at
work, the greater both the opportunities and the incentives for further job investments. Conversely, the greater the earning power (in part due to past investments in
human capital), the greater the payoff from additional work. (Mincer, 1980,
p. 115)

Restriction of, or withdrawal from, employment implies the risk of a downward
spiral, with decreases in human capital, in opportunities for earnings and advancement in the work place, in fringe benefits and even in access to paid work (Glendon,
1981, p. 132).
Employment is a time-using activity and as such competes with other activities for the time available to the individual or household (ILO, 1982, p. 32). Child
care, learning, housework, care of the sick, and other socially desirable activities all
vie for time with employment. The resolution of these competing demands is made
very widely, if not universally, along gender specific lines with the result that
women (and in some societies, the very young) are over-represented in the nonpaid labour force while men are in the paid labour force. Failure to recognise the
social and economic value of non-paid labour has been deplored by the United
Nations (UN, 1980). Perhaps not surprisingly, such recognition has only recently
been translated into a legitimate focus offamily law. Carol Smart (1984, p. 85) in
reviewing English family law concluded: 'That domestic labour might have an
economic value, particularly to a husband, did not at this time [the 1960s] occur to
legal practitioners and the judiciary.'
In Australia, amendments to Section 79(4) and Section 75(2) of the Family
Law Act focused attention on the economic value of unpaid work in the home. The
different but complementary roles of husband and wife in the marriage partnership
are assumed to make important, if not equal, contributions to the economic productivity of the marital unit. Valuation of unpaid contributions is made difficult,
however, by the absence of any scales for such work, or even an acceptance by
society that such work can be valued. Within this context it is not unexpected that
the law has difficulty sustaining a value which does not have normative power in
the society (Friedman, 1975).
Valuation of unpaid work has usually been resolved in the Family Court under
the assumption ofthe equivalence of contributions to the marriage. The interpretation of Section 79(4)b of the Family Law Act was put thus by Elizabeth Evatt, the
Chief Judge of the Family Court:
... the Act clearly intends that [the wife's] contribution should be recognised not in a
token way but in a substantial way. While the parties reside together, the one earning
and the other fulfilling responsibilities in the home, there is no reason to attach greater
value to the contribution of one than to that of the other. This is the way they arrange
their affairs and the contribution of each should be given equal value (Rolfe and Rolfe
(1979), FLC 96-629).

The corollary of this assumption, that of equal division in the absence of special
circumstances, was not however upheld by the High Court in Mallet's case (Mallet
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and Mallet (1984), FLC 91-507). At the present time, the High Court rules that the
law does not assume equal value of contributions and thus in disputes all values
must be established.
This ambivalence in the judiciary about equality of contributions no doubt
reflects the difficulties of society in placing value on unpaid work in the house and
on women's work in general in relation to that of men. The problem is specific
neither to divorcing couples nor to Australia. Chiplin and Sloane (1982, pp. 22-32)
conclude from a review of countries which publish such statistics that lower pay for
women is a universal phenomenon, that it does not appear to be a function of the
type of economic or social system, and that the elimination of the gross net earnings
differential would require a revolution in family life with an equal division of
household duties between men and women. Such pervasive sex-based differences
in the value of work make the exercise of discretion about contribution by the law
very difficult indeed since the normative reference for men's and women's work is
so unequal.

EMPLOYMENT, INCOME AND THE 'NEW PROPERTY'
Although married women are now increasingly in paid work, time-use decisions
within families seem to be resolved by the husband's use of time being largely in
paid work, and the wife being primarily responsible for unpaid household work.
Such decisions in a marriage will have different effects upon the two individuals
concerned. For example, arrangements which maximise the economic well-being
of the family may have very different outcomes for each partner. The 'costs' and
'risks' incurred by the major contributor to the unpaid work have been described in
terms of loss of human capital. The increasing importance of human capital vis a
vis traditional property is outlined by Glendon (1981) and the implications of the
omission of 'career assets' from property settlement are developed by Weitzman
(1981). Both agree these are very valuable assets indeed, but Eekelaar (1984) points
out that such an extension of meaning to family resources poses very real problems
for the law:
It is significant that the spouses' earning capacity is not considered property for the

purposes of the partnership principle, although logically it might be and in practice it
will frequently be their most valuable asset. But so to treat it would perpetuate the
much-criticised traditional view of support, for on divorce a former spouse would
(logically) be entitled to a perpetual equal share in the other's income.

The strong case for including human capital as property for division is usually
countered by arguments that the logical extension of ongoing claims against future
earnings run counter to widespread desire for a 'clean break' and by practical considerations of valuation of this new property. Not to take account of such assets,
however, is to risk serious inequity - a real dilemma facing the law. As Weitzman
has shown, post-divorce financial independence is founded on earning capacity
rather than tangible assets which, for most people, are very modest even in an
affluent society.
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The acquisition of new property which includes qualifications, access to work,
earning capacity and fringe benefits, has been positively associated with continuous workforce participation (Joshi, 1984) and doing 'men's work' in a sex segregated labour market (Feldberg, 1984). Interruptions to paid work for child rearing
have been shown to be powerful determinants of decreased value in this career
property and in later earnings. Joshi (1984, pp. 41-5), for example, using data from
the British 'Women and Employment Survey' (Martin and Roberts, 1984), has
estimated the gross cash earnings forgone by a mother of two as 47 per cent over the
working life, only part of which is accounted for by time out of paid work and
reduction in hours in paid work. The kernel ofthis sophisticated analysis is that the
opportunity costs of assuming responsibility for unpaid work in the housemother
role reduces earnings by nearly twice that expected from actual time lost. The
residual loss, between expected and actual earnings, is perhaps better explained by
the continuing effects set in train by child bearing (part-time work, continued responsibility for children) and the ensuing depreciation in human capital, compared
with women who have not borne a child, or husbands who do not take primary
responsibility for child rearing. Marriage per se has no such remarkable effect.
During the marriage it is assumed that the complementarity of roles creates an
advantage for the family unit and that the benefits deriving from the joint venture
are shared. Should the marriage partnership end, the partner whose human capital
has appreciated in the workforce withdraws taking that advantage, whereas the
other party bears the costs of having assumed primary responsibility for child
rearing which translates for them into long-term diminished earnings. One general
manifestation ofthis is the increase in poor women (Kamerrnan, 1984), an increase
noted also in Australia (Brownlee, 1985). In 1981-82, 62 per cent of sole parents
with two children were in income units below the poverty line, an increase of 10 per
cent over 1978-79 (Burbidge, 1984, p. 10). Most of these are female-headed households arising from marriage breakdown.

HUMAN CAPITAL
The law, in seeking a just and equitable outcome for the partners in a marriage,
considers past contributions and current and future circumstances which are in
large part associated with the nature of the contributions. The human capital
approach to earnings, since it allows for an analysis of lifetime earning profiles,
provides a useful structure for an assessment of the relationship between education
and work history and post-separation economic circumstances.
Earnings at any time are seen as a return on the skills level - the human capital
stock embodied in the person and accumulated up to this time. Since the size of this
capital stock grows over the life cycle by means of investment and declines because
of depreciation and obsolesce,nce, earnings change correspondingly (Mincer,
1980, p. 106).
Investments in human capital include formal education, labour market mobility, job choice, on-the-job training and the investment of time and energy collectively described as 'work effort'. The costs of some of these investments are borne
by the family of origin and subsequently by the individual or his or her own family
unit in terms of forgone earnings while out of the workforce. In a marriage partnership the benefits, both pecuniary and in quality oflife, are shared. A productive
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cycle with its features of stable employment, more time spent at work, opportunities and incentives for further human capital and career investment, gr:eater
earning power derived from past investment, and higher returns from further work,
benefits both the individual and the marriage partnership. Conversely, a cycle
which includes unstable work and time out of work reduces both opportunities and
incentives, and erodes skills - factors which together account for lack of growth in
wages over the life cycle. Thus the wages of men and women with the same education start at similar levels, but grow steadily apart over the decades, a difference
predicated largely on discontinuity of work (Mincer, 1980, p. 117). Typically
women withdraw from the labour force, investing their time and resources in
children and home, and thus permitting their partners to maximise security and
earnings which the whole family shares.
So costs associated with withdrawal of one partner from the paid labour force
to rear children and attend to the home are shared during the marriage; the benefits
of supporting further investments in the human capital of the other partner are also
shared. But since human capital is personal, and the earnings which are its returns
accrue to the individual over time, the costs and benefits are not shared when the
marriage partnership is dissolved. This is the nub of the issue of paid and unpaid
work contributions and equity or inequity of economic outcomes following marriage breakdown.
In the following sections the investments in human capital of groups of
divorced men and women are presented using a life cycle perspective on various
indices of investment and growth: what is brought to the marriage, what accrues
during the marriage and what is left after marriage.

Education and Achievement
Entry into and advancement in the workforce are related to level of education.
Although the strength of this relationship varies with type of work and career
structure (Windolf, 1984), time and effort invested in education may reasonably be
expected to bring real financial returns. As with other components of human capital, investment in education of one partner during marriage has the potential for
financial returns both to the individual and to the marital partnership. On dissolution, the earning potential remains with the individual, although the other party
may have allocated time and other resources to the acquisition of this increment in
the personal capital of the ex-partner (Glendon, 1981). Many possibilities for
appropriate compensation on marriage breakdown in such situations have been
canvassed (Minton, 1984). All pose difficulties in the valuation ofloss of potential
personal human capital, and all represent highly discretionary areas for the law. As
a background for considering such discretionary areas, this section describes the
relationship of educational qualifications to occupation and work status and the
sequence of educational attainments in relation to the marriage.
In the life history section of the questionnaire all courses of education and
training were recorded for respondents and for spouses. Hobby or leisure courses
were not included, although sometimes difficult to distinguish from education and
training. Dates of commencement and completion were noted, and, where courses
were not completed, the reason for abandoning that course of study. Complete
education histories were examined in the context of marriage and work.
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Overall, men had higher qualifications and had invested more in their education than women, as shown in Table 5.1. The 1981 younger group was better
educated than the 1983 group. The effects of sample bias cannot be ruled out as an
explanation of this; for example, mobility may be inversely correlated with education, and those with higher education are more likely to volunteer for interview.
However, men are better prepared for a career in the workforce than are
women.
Table 5.1

Highest qualifications gained by group
Younger groups

Highest qualification
completed
Degree +
Degree or diploma
Technical or trade
Year 11 or 12
Year 9 or 10
Up to Year 8
Total % (n)

1981

Older group
1983

1981

men

women

men

women

men

women

%

%

%

%

%

%

16
19
48
7
5
5

20
21
36
11
11
1

18
13
42
16
7
4

14
15

21
18
42
5
3
11

13
27

100(127)

100(148)

100(109)

36
17
16
2
100(140)

100(132)

38
6
5
10
100(168)

Timing of education
Educational attainments have a human capital value which can be translated into
earnings. To the extent that qualifications are acquired before marriage they are
property brought to the marriage. If qualifications are acquired during marriage,
they may be deemed to have a value and a cost associated with the marriage
partnership. Their value is in potential for earnings, which would benefit the partnership, or on dissolution, the individual; their costs to the partnership are in terms
of time, energy and money invested in their acquisition which might have been
otherwise spent.
Table 5.2 shows the number of courses taken and their timing in relation to the
marriage, the end of marriage being defined here by the final separation. Most
people who took courses completed at least one course before marriage. More
people in the older groups completed courses before marriage and married later.
Overall the least well qualified were younger women divorced in 1983.
Although fewer people completed courses during marriage than before marriage, between 30 and 36 per cent of the men did so. The high rate of education
taken prior to and during marriage among older men presumably reflects the length
of marriage and a generational trend, that is, in the past, fewer years were spent in
formal education and more in on-the-job training. Women were less likely to complete courses during marriage than were men. About one-third of respondents in all
groups successfully completed courses during marriage (range 28-36 per cent), with
the exception of the 1983 younger women, only 14 per cent of whom did so.
For both men and women, the probability of continuing in education after
marriage seems to be fairly well predicted by education before marriage, thereby

71

Work and the Marriage Partnership

Table 5.2 Qualifications completed before, during and after the marriage for each sample
group
Younger groups
Number of courses
completed

1981

Older group

1983

1981

men
%

women
%

men
%

women
%

men
%

women
%

39
6
3

36
8

27
3

46
6

I

36
7
2

I

I

41
8
2

48

45

45

31

53

51

28
5
2

14
3

12
2

23
7
6

14
4

I

21
3
6

Total completing any
course during
marriage

35

28

30

14

36

29

After separation

14

15

9

4

5

8

Total completing any
course

81

66

76

74

69

103

99

100

56
94

81

96

Before marriage

0
I

2
3+
All courses before
marriage
During marriage

0
I

2
3+

Number of cases

I

confirming the expectation that jobs requiring higher education provide more
opportunities particularly for those with stable work histories (Mincer, 1980). It
seems then, that during marriage, more incentives and opportunities are open to, or
taken up by, men to improve their education than for women. Because careerrelated courses are both required and offered more frequently to those who have
continuous employment and increased responsibility, women are less likely than
men to continue (50 per cent compared with 80 per cent). Resources of time, energy
and support from within the marriage may also be more available to men to
advance their education and training. Support for this is found in an Australian
time budget study (Holstrom, 1985). These resources are most often made available within the marriage, with an expectation that the acquisition of such a career
asset by the individual will have benefits for the partnership (Glendon, 1981).
Completion of courses since separation is related to the time since that event.
Women with fewer pre-marriage qualifications were less likely to train later as were
those with y.oung, children. It seems that the women who have great need for
retraining to achieve reasonable earnings to support their young children are least
likely to be proceeding with education.
In general, both men and women acquire qualifications before marriage. Men
more than women are likely during marriage to proceed with training and education, building on earlier qualifications. Women without any qualifications before
marriage are unlikely to proceed and are still unqualified when the marriage ends.
There is some evidence, however, of women continuing with training some three to
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five years after separation. Many more women should be enabled and encouraged
to do so if they are to achieve economic self-sufficiency.

Reasons for withdrawal from courses
Courses were begun but not completed for a wide variety of reasons. Some of the
more common reasons are presented in Table 5.3.
Table 5.3

Reasons for withdrawal from courses of study by sample group
Younger groups
1981

Reasons for withdrawing

Failed or lost interest
Financial difficulties
Marriage and children
Work-study clash
Other
Total % (n)

Older group
1981

1983

men

women

men

women

men

%

%

%

%

%

%

13

27

25
4
17
13
46

22
8

21
13
29

22
4
22
19
33
100(27)

11

33
25
29
100(24)

4
15
56
100(18)

100(24)

11
46
100(26)

women

33
100(24)

Losing interest or failing was the most common reason for discontinuing a
course; financial problems were cited least often. Marriage and child-related
demands interfered with the studies of a higher proportion of women than men,
although 22 per cent of the younger men in the 1981 group gave this reason for
withdrawing. The competing demands of work and study were mentioned by a
considerable proportion of the younger people, both men and women. From these
varied reports on reasons for not completing courses, it seems that family, work
and study vie for the resources of time and energy particularly for the younger
groups. Women were far more likely than men to cite clashes with family and study,
but the work-study dilemma was more important for the 1981 younger women,
more of whom had taken on courses since separation. Two implications from these
reports are that time and energy are finite and must be allocated according to some
set of priorities. For people who began to study, home and work sometimes made
too heavy demands. For others these demands doubtless dissuaded them from
beginning.

OCCUPATIONS
Women and men are not evenly represented across occupational categories. They
may be expected to follow different career paths according to both the opportunities available within occupations and the access they have to these. Different
outcomes may be expected in the growth rates of their human capital and
earnings.
.
Figures 5.1 and 5.2 show the occupational distribution of men and women at
three points in their careers: their first job; their highest job; and their most recent
or current job. The largest group of men began in trade jobs (29 per cent) or clerical
jobs (18 per cent); 14 per cent in basic manual work; 12 per cent in professions; and

Figure 5.1

Current occupations of men in the three sample groups
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7 and 6 per cent respectively in sales and the military (most of the latter were older
men). Only one per cent began in management.
The 'highest' occupation shows a rather different pattern. Thirty per cent of
men held management positions and 19 per cent had professional jobs. Only 2 per
cent had manual jobs as the highest, showing a strong movement out of manual
work. There was a similar move away from trades and clerical work.
In general, the tendency is for men to move from lower skilled to higher skilled
jobs during their careers. This trend is maintained for current or last jobs. The
major discrepancy is in management occupations; the looseness of the category
itself, in this less-than-fine-grained analysis, may be a partial explanation. What is
noteworthy is that so many men have had management or supervisory and administrative experience, which confirms the general pattern of men's advancement
through occupational mobility (Mincer, 1980) associated with continuity in
employment, occupational choice and investment of time.
The corresponding data for women are presented in Figure 5.2. Dominating
the women's employment is the concentration of first, highest and last jobs in the
clerical category. Forty-seven per cent of the women began here, 45 per cent had
this as their 'highest' job and 31 per cent as their last or current job. There is some
movement into the professions with 12 per cent beginning there but 18 per cent
having their highest occupational achievement in the professions. Twenty-two per
cent had professional occupations most recently. Thirteen per cent of the women.
had some management experience and nine per cent were most recently in management. Women have tended to move into service occupations, and a number
have moved back into manual work. A very few have moved into atypical women's
work, such as agriculture. Overall, however, women's occupational histories are
characterised by confinement within narrow, conventionally female categories.
The broad contours of the differences in men's and women's occupational
histories are remarkable, as are career movements over time. Their careers resemble patterns of occupational choice and career development described in other
studies of occupational differences between men and women. A recent study in the
United Kingdom (Joshi, 1984) described the downward occupational mobility of
women. Joshi's study included data on pay scales for each occupational category
not available in this study. However, occupational mobility for men and women is
similar to that found in the Institute study. Without a firm basis for ordering
occupations on income, these tables indicate possible directions only. Although the
ordering of categories in the middle of the scale is probably fuzzy, the end points are
much clearer.

Continuity in Workforce
Joshi's (1984) study of women's work, based on a large representative sample of
women in the United Kingdom, identified discontinuity in workforce participation
as a very significant factor in predicting later workforce participation and earning
capacity. Discontinuity may similarly have deleterious effects on men's earning
capacity. Effects will, however, be mediated by numerous factors such as: the length
of time out of the workforce, the cause of absence (severe illness, for example, may
have indirect and cumulative effects as well as direct effects) qualifications for
available work and prior work experience.

Figure 5.2

Current occupations of women in the three sample groups
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..... Discontin~ity··occasioned by child bearing and rearing, or by the marriage,
might be considered as costs incurred by the spouse in carrying out those roles.
Some of those costs will be felt both immediately and directly in the loss of personal
income, seniority, job security or fringe benefits. Some will be realised later, for
example at the point of re-entry into the workforce, when access to employment,
the level of employment entered, pay scales and fringe benefits are assessed.
A decision by the couple for one member to withdraw from the workforce for
reasons of child rearing or domestic roles is assumed to be shared during the marriage, as are the social and economic consequences of the decision. However,
following marriage breakdown, the consequences for each partner are very different. In this section, patterns of workforce participation of survey respondents are
used as a basis for assessing the post-marriage breakdown employment situations
of men and women.
Information on the following aspects of work participation was collected: continuity of work, the reasons for each break in work, the full- and part-time components of workforce participation and the reasons for withdrawing from work.
Each period of work punctuated by a break of three months or more was recorded·
together with the reason for leaving the workforce. Table 5.4 presents the incidence
of breaks in workforce participation for respondents in all sample groups.
Table 5.4 Discontinuity in the workforce participation by sample group
Older group

Younger groups
Number of breaks in
work
%

0
I
2
3

+

Total % (n)

1981

1981

1983

men

women

men

women

men

women

%

%

%

%

%

%

72
22
4

3
50
31
16

87

2

79

10
2

52
31
15

15
3
3

2
100(126)

100(151)

100(110)

100(140)

100(133)

42
26
32
100(165)

Note: One woman never in paid work.

Continuous workforce participation was the dominant pattern for both older
and younger men. Seventy-nine per cent of the 133 older men had unbroken work
histories; four had work careers spanning 50 years. Of younger men, the 1983 group
were more likely to have worked continuously (87 per cent) than the 1981 group (72
per cent). Very few had repeated breaks.
Quite the reverse is the case for the women, only nine of whom (ofa total of
456) reported uninterrupted work. The most common pattern was for women to
have had one break, including those who returned to work as well as those still out
of the workforce. Older women, whose children were older, had longer work histories and more segmented work patterns, almost one-third having three or more
breaks to their working careers. Fifty-one per cent of younger women had not yet
returned to work after their first break, nor had 40 per cent of the older women. For
some women, the first break began a very long period of withdrawal from the
workforce.
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The norm therefore is for women to interweave paid and unpaid work throughout
their married life, but the overall pattern is for women to accept the primacy of their
role as homemaker and caregiver for children. Men maintained prime responsibility for paid work.
Workforce participation was segmented for women; for men it was continuous. If discontinuity predicts future disadvantage in terms of re-entry into the
workforce, earnings and access to fringe benefits, it is clear that these disadvantages
will fall selectively and heavily on women.
Discontinuity in paid work is not necessarily related to marriage and children.
Accordingly, the effects of non-marriage-related breaks should be distinguished
from others in any assessment of the costs oflost opportunity. Some women leave
paid work to profit from leisure.
Reasons given for each break to paid employment of three months or more
may best be interpreted as the precipitating factor in leaving the workforce. Possibly a number of factors influenced particular decisions; for example, children's
needs may initiate withdrawal when a secondary consideration is a spouse's wish.
The precipitating reason may also be compounded over time by other factors
which extend time out of the workforce. A break occasioned by pregnancy may
be extended by poor health, or the lack of suitable re-employment. The reasons
given, then, are general indications of factors involved in discontinuities in work
histories.
Table 5.5 is based on the responses given to questions relating to breaks in
work history. Women left the workforce predominantly to bear and rear children;
they had repeated breaks for this reason (54 per cent of responses). Far fewer responses concerned marriage (11 per cent), compliance with spouse's wish, or needs
relating to the spouse's work, although this reason was mentioned in 23 per cent of
cases. Disruptions to work were less likely to be attributed to seeking leisure or
freedom (8 per cent of responses) or study (3 per cent of responses). In the public
imagination, such activities (leisure/freedom/study) are often considered as a
Table 5.5 Reasons for interrupting workforce participation by sex of respondentS
Men
Reason
Marriage and spouse
Children
Retirement/retrenchment
Health
Leisure
Study
Other
Total responses
a M ultiple

Women

%

%

%

%

responses

cases b

n

responses

cases b

n

6
3
26
IS
12
10
29

8
4
37
21
17
14
40

(8)
(4)
(36)
(20)
(16)
(14)
(39)

11
54
5
6
8
3
13

23
112
10
II
16
6
28

(102)
(496)
(43)
(50)
(71)
(27)
(122)

(137)

100

100

(911)

responses were possible for those with more than one break in their work history and the table
presents both the percentage of these responses occumng in each category and responses as a
percentage of cases. In the latter, the percentage exceeds 100 per cent when respondents ceased work
more than once for a particular reason.
b Total cases: men = 97; women = 443.
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countervailing recompense for not being the main breadwinner. But by the
accounts of respondents, such motives for withdrawal were secondary to other
reasons, first among which was their responsibility for children.
Few men had broken work histories (only 97 cases among 369 men). The
major reasons for the interruptions were not related to home and family, but to
exigencies of the workforce (37 per cent of cases), poor health (21 per cent of cases),
leisure (17 per cent of cases) and study (14 per cent of cases).
Together these reports of respondents' working lives indicate a pattern of continuous work for both men and women, though the latter interrupt paid work to
assume prime responsibility for children, thus supporting men in their role as
major provider. Since children's needs are pressing and parents value the well~
being of their children, it is clear that for men to pursue their careers so uniformly,
the division of responsibilities between men and women is very constant. Moreover, it is clear that for men to have uninterrupted work with its attendant benefits,
their wives must support them by assuming the housemother role over the long
period of dependency.
Although reasons for discontinuing paid work in general are centred around
children and marriage, it is possible that, after the early needs of children are
satisfied, women withdraw from the paid workforce to pursue other goals. Some
diminution ofchildlspouse/marriage as a cause of withdrawal from the workforce
over time was observed. Breaks occasioned by ill-health, retirement and retrenchment increased, more so for older women and men. More people exchanged work
for leisure and study, or caring for relatives, moving house and marriage
breakdown. Even over multiple breaks, however, children's needs remain, for
women, the overwhelming motive for withdrawal from the workforce.

Responsibility and Advancement
A continuous working career is normally characterised by increments in skill and
experience, accompanied by the assumption of increased responsibility for work
done by oneself and by others. This increase in responsibility is rewarded by promotions, pay rises, fringe benefits, together with the acquisition of diverse skills
and work experience. For example, The Age, a Melbourne newspaper, reported in
May 1985 the increasing popularity offringe benefits in making up 'senior remuneration packages'. But not all types of occupation have career structures; casual and
temporary work, as well as work requiring only low skills have few opportunities
for advancement, such occupations often being found in female-dominated areas
of employment. Having held a position with a particular level of responsibility is
likely to be associated with the level of re-entry into the workforce and is a factor to
be considered in predicting access to work, earning capacity and economic independence after marriage breakdown.
Although education is the entree to many areas of work, advancement is more
often dependent on work performance and time in continuous employment, which
are not necessarily closely related to qualifications (Collins, 1980). It is not automatic that increases in responsibility are accompanied by perquisites such as
bonuses or superannuation rights, but the converse is almost always the case. Some
occupations, particularly the unskilled, offer few opportunities for advancement,
so that factors such as education and type of occupation as well as continuity in
employment may account for differential advances made by men and women in
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their careers in the workforce. To the extent that roles assumed in marriage help or
hinder the advancement of a career, the marriage partnership is responsible for the
costs and benefits thus accrued.
The relationship between responsibility trends and other work history factors
for men and women is presented in Tabfe 5.6. Nearly half (47 per cent) the men
reported that, over their working careers, they had experienced continuous rises in
levels of responsibility in eachjob held; 21 per cent reported stable patterns, and the
remaining 32 per cent had modest overall rises in responsibility. This trend persisted regardless of disruptions to their work
Table 5.6 Relationship between continuity in workforce, qualifications and occupational
category and levels of responsibility (men and women)
Overall responsibility
Down or no
increments

Some
increments

Most or
all rises

men
%

women
%

men
%

women
%

men
%

women
%

21
21
21

29
33
33
26

32
28
37

28
36
42
54

47
51
42

43
31
25
20

45
24
22
21
12
9

58
26
29
28
33
26

41
36
25
31
22
38

30
46
32
42
34
50

14
40
53
48
66
53

12
28
40
30
33
29

Number of breaks in
work history
(continuity)
0
1
2
3+
Level of qualifications
Up to Year 8
Year 9 or 10
Year 11 or 12
Technical or trade
Degree or diploma
Degree +
Highest occupational
category
Managerial or
professional
Trades and paraprofessional
Clerical or manual

13

23

32

42

55

35

24
36

37
34

32
31

41
39

44
33

22
27

Total % (n)

21(75)

31(139)

32(114)

40(179)

47(170)

29(129)

More than one break in continuity of employment appears to be detrimental to
career advancement with prospects of increased responsibility and pay. Reasons
for disruptions to work are obviously important in accounting for the impact of
these breaks on opportunities for advancement, as are the length of the breaks. Men
disrupt work for a wide variety of reasons, higher status workers being more likely
to do so. The few men whose work was not continuous reported more retrenchment
and illness.
Education provides an entree into occupations with different career structures
and access to advancement. For men, the trend is clear: low levels of education are
associated with fewer rises in responsibility, a trend most dramatically seen in
those with the lowest qualifications, only 14 per cent of whom reported increasing
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responsibility. Continuous rises in responsibility are most frequently described by
those with degrees (66 per cent) and post graduate or high school qualifications (53
per cent). (Perhaps a ceiling effect operates here.) The greater variability of the
trend towards increasing responsibility among those in the highest educational
category may be associated with greater occupational mobility and risk taking. For
men in all other educational categories, the trend endorses a picture of advancement closely related to education. Some may have acquired qualifications as they
worked so that advancement and education are inter-related. There seems,
however, to be a threshold (lower high school) below which entry is barred to those
occupations which offer advancement and further training.
Advancement is similarly related to category of occupation. Men whose highest job was managerial or professional were most likely to have rises in responsibility (55 per cent). Only 13 per cent reported static levels of responsibility.
Management is clearly the way up for many and is associated with demonstrating
ability on the job, a pre-condition of which is continuity of employment. In trades
and para-professional groups, 44 per cent reported mostly moving up; only 33 per
cent of those in clerical or manual jobs did so (though such description is somewhat
tautological in that those who have advanced will reach managerial positions). This
pattern is seen also in movement between occupational categories, that is, men
beginning in trade or clerical positions move upwards towards management when
they change jobs.
Whatever the factors behind the pattern, men report advancement in jobs they
have held. Variations are associated, probably in complex rather than simple ways,
with type of job and level of education. One break in the work history does not
diminish this trend, but those few men who had two or more breaks reported less
advancement.
Women are less likely to have experienced overall rises in responsibility.
While only 29 per cent reported general rises, another 40 per cent had some increments, 31 per cent reported being static, and a few experienced downward trends
(not shown). This is quite a contrast to the men's pattern and probably reflects
many interacting factors, including type of work and its promotional structure,
degree of time and commitment to work, and length of working career.
Women who had had only one work period, and who were currently out of
work, were most likely to report increased responsibility (43 per cent) associated
with this early work usually pre-dating the birth of children. It is noteworthy,
however, that they reported increased responsibility in their pre-parenting history
in much the same proportion as did men. One break in work reduces this proportion to 31 per cent and subsequent breaks further reduce the likelihood of advancement in jobs held. The most serious change in access to responsibility seems to be
associated with a single break in career, and the most common reason for women's
first interruption was marriage or family concerns.
Higher qualifications do not mitigate the tendency for women to have fewer
rises in responsibility than men. The previously observed threshold effect of minimal qualifications on access to advancement is seen, but subsequent rises were
fewer for women with higher qualifications. Women with Year 11 or 12 qualifications were most likely to report a rising profile. They were more likely to have
begun in clerical and sales jobs and to have worked their way up.
Women who had been, or were currently, in managerial or professional occupations were most likely to have experienced rises in responsibility t~roughout

Work and the Marriage' Partnership

81

their career (35 per cent). Fewer women in clerical and manual occupations (27 per
cent) reported this, and fewer still of those in trades and para-professional occupations such as nursing (22 per cent). This reflects the structure of these jobs, and
the access women have to them in a part-time capacity.
To conclude, women report fewer advancements than men in the occupations
they pursued during their working lives. Discontinuity in employment has an
immediate effect on women's reported rises in responsibility, with the first break
being associated with a decrease in advancements. This is not the case for men; few
men had many breaks and these were for different reasons. Marriage and family
accounted for four out of five women leaving work the first time with this first
break clearly the most important in setting in train a static career in the paid
workforce. These data are clear evidence of the costs of marriage in terms of arresting career advancement and of the benefits to the partner who remains in the
workforce with the support of a spouse who takes major responsibility for the
home.

WORKFORCE PARTICIPATION FOLLOWING MARRIAGE
BREAKDOWN
The maintenance of two households following separation has the potential for
financial stress, which is related to the balance between income sources available
and the financial needs of two households. Since the most common source of
income is earnings from a job, economic self-sufficiency is closely tied to employment in the post-separation period.
Interactions between workforce participation and marital disruption are variable and complex. Work stress may be associated with marital disharmony and,
conversely, the imminence of marriage breakdown may act as a spur to change,
either to increase or decrease commitment to work outside the home.
Factors such as responsibility for young children, having out of date qualifications, length oftime out ofthe workforce, age, health and alternative sources of
support are important in relation to access to work, and movement both in and out
of the workforce. Changes in commitment to work may be interpreted either as
responses to marriage breakdown and/or as anticipatory or precipitating moves in
relation to marriage breakdown.
Information from the life histories of respondents shows workforce participation in relation to other life events, including the final separation. Four points in
time were selected to analyse movement in and out of the workforce: the last
months before separation; three months later; one year later; and the time of interview (which, for those divorced in 1981, was four to six years after the separation,
and for the 1983 groups, approximately two to three years). In this way changes in
workforce participation in the period of early adaptation to marriage breakdown
were monitored.

Effects of Marital Breakdown on Work
Because men have very few breaks in employment, their workforce participation
following marriage breakdown shows little variation. This does not mean,
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however, that men were unaffected. Other indices, to be presented later, will take
up work-related effects and adaptations concerning both men and women. Here the
more variable work patterns of women are presented in Figure 5.3. At the time of
separation, a considerable proportion of women were in paid employment, either
full- or part-time. A higher percentage of older women were employed than in the
two younger groups, reflecting the absence of young children whose presence is a
major deterrent to workforce participation.
This fairly stable pattern may mask movement in and out of the workforce by
sub-groups. Taking as a starting point the employment status of women at the time
of separation, the patterns of movement for women who were and were not in work
are presented in Figure 5.4.

Figure 5.3 Women's workforce participation from separation to time of interview
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Figure 5.4
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Movement of women in and out of the workforce from separation to time of
interview
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Figure S.s
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For all groups there is a fair degree of flux in the years following separation.
Five years after the separation, 26 per cent of the older women who had been
unemployed were in the workforce. For the younger women, who at separation
were in the same circumstances, 32 per cent were at work three years later and 45
per cent after five years.
The other side of the picture is that of women who were in the workforce at·
separation: 77 per cent of older women were still working five years later; 79 per
cent of younger women divorced in 1983 were still working after three years and
after five years 82 per cent of women divorced in 1981 were in the workforce. Just
over half of the latter were full-time.
Work participation rates in the period encompassing separation and the
following five years ranged between 58 and 66 per cent. The general trend was for
younger women to maintain or increase their participation and for some of the
older women to withdraw, those remaining being more likely to be in full-time
employment. Among the older women were those approaching retirement age and
others who were ill. Of the 66 per cent of younger women who were employed five
years after separation, half were full-time as were more than 50 per cent ofthe group
separated three years. There is no major shift back into full-time employment by
these women with dependent children. Thus continuing responsibility for young
children makes economic self-sufficiency problematical even after four to six years'
separation.
As already noted in the section on occupations, some of the movement of
women into the workforce was characterised by downward mobility, indicating,
perhaps a preparedness to accept any available employment or that which is amenable to other demands on time. Still, there is a large group of women who are not
employed throughout this period, or whose employment status fluctuated. Access
to the workforce, stability and permanence in employment, are likely to be correlates of previous education, type of employment and work experience. Figure 5.5
shows the relationship between these and workforce participation for older and
younger women.
Workforce participation was positively associated with higher qualifications,
and highest occupational category held. Qualifications were more important in
predicting participation rates for younger women and this was sustained over time.
For older women, qualifications did not predict workforce participation at the time
of separation, but the rate of withdrawal over the five years from separation was
directly related to qualifications. This trend may reflect the more tenuous nature of
employment for unskilled older women, their low pay, or their distaste for low
status jobs making a pension an option or a necessity.
Highest occupation ever held is positively associated both with workforce
participation at separation and with increases in participation in subsequent years.
Seventy-one per cent of younger professional/managerial women were in the workforce at separation, compared with 51 to 54 per cent of clerical, service and manual
workers. Three years later, 75 per cent of the former were in the workforce and by
five years later, 82 per cent were working. Although older women in all occupational groups tended to leave the workforce, the decrease was proportional to the
initial participation rate for each occupational category at the time of separation.
Thus, women were well served by their human capital investment in education
which was associated with access to paid work - the entree to self-sufficiency.
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Other Aspects of Workforce Participation
Household composition and responsibility for dependent children are factors
likely to be associated with paid workforce participation. Being in the workforce at
the time of separation and re-entry to the workforce in the five years following
separation is related to the age of the youngest child. Women with children older
than nine years of age were quickly able to re-enter the workforce while those with
pre-schoolers were slower to negotiate the demands of employment and parenting
on their own. For older women, this trend is not so clear since those with independent children were themselves older and more likely to withdraw from the
workforce; yet this group had a high proportion in full-time work.
The incentives to work, and to work full-time, are higher for women who must
survive on single incomes, but barriers to re-entry, such as the needs of young
children and the risks of the employment market, may outweigh these. Being
repartnered or remarried at the time of interview is associated with workforce
participation for both older and younger women. It appears that women who work
are more likely to repartner, or that repartnering frees women from the insecurity of
sole responsibility for dependants, allowing them to exercise employment options
not available to single parents. It is, however, those who are in employment at the
time of separation who are more likely to be repartnered three to five years later.
They were also more likely to have made the decision to leave, indicating a general
preparedness for ending the marriage. The previous section concentrated on
women's participation in the workforce following separation. Both men and
women did, however, make adjustments to work. This was revealed in response to
questions about current employment such as time spent in work, sources of additional income and time involved, conditions which constrained changing jobs or
conditions of work, and planned changes shown in Table 5.7.
The number of hours worked per week varies by sex and age. Over half the
younger men were working more than 40 hours per week as were 45 per cent of the
older men. Fewer women were as heavily committed, but 18 per cent of the younger
women, most still with dependent children, worked more than 40 hours a week.
One-quarter of the younger women worked less than 20 hours per week, presumably supplementing income from other sources. .
About one-sixth of those employed were also doing extra hours to earn additional weekly income. Younger men were most likely to have taken on extra work
and this may well be a reflection of the difficulties encountered in assisting in the
maintenance of a second household, steeper mortgage repayments and other
expenses. Older men and women were least likely to be involved in extra work, a
trend which may reflect fewer financial difficulties or a slowing down due to
age.
The need to seek employment and maintain steady income may restrict flexibility of choice in employment or work conditions, for example, changing from
part- to full-time or vice versa. Many more women than men reported restrictions,
and while most young women mentioned child-related reasons, older women were
more likely to report lack of experience or training as the most important constraint. Men, too, emphasised the work-related reasons but a number were also
restricted by child needs. This was particularly the case for the more recently separated men with younger children.
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Table 5.7 Aspects of current and future employment by sample group (those who were
employed, full-time or part-time)
Younger groups
Characteristics of current and future employment
Hours in paid work per week
1-19
20-34
35-40
41 +
Don't know/not stated

Total % (n)
Extra hours worked per week
0-6
7-11
12 +
Don't know/not stated

Total % (n)
Most important factor preventing changes to
work time
Child related
Work related/experience
Other

Total % (n)

Older group

men
%

women
%

men
%

women
%

4
40
55
1

25
16
40
18
I

4
4
43
45
4

17
13

100(245)
44
24
26
7
100(55)

35
44
21
100(80)

100(197)
69
14
14
3
100(36)

60
25
15
100(135)

100(81)
30
20
40
10
100(10)

20
47
33
100(15)

54

14
2
100(78)
69
31

100(13)

23
44
33
100(30)

Most respondents not employed at the time of interview were women. A
number of reasons were given for being unemployed, but the central obstacle to
work was needs of children and a desire to. stay home with them, which was
reported by 49 per cent of women currently out of the workforce; only one woman
mentioned lack of child care facilities as being the paramount reason for not working. Continuing the work of prime caregiver into the post-separation period,
women subordinated their economic recovery to provide for their children. It may
be neither practical nor desirable to plan for much quicker re-entry into paid work
for this group, although every assistance is needed to facilitate this when the time is
ripe. Twenty-one per cent of women were prevented from returning to work by the
unavailability of suitable work or hours of work. Needs of children and these jobrelated issues, together with health problems, left 39 per cent of women unsure
about future work possibilities; the same percentage expected to be back at
work within five years. Few men were out of work, the most important reasons
being health, retrenchment or retirement. Two men were at home looking after
children.
The division of one family unit into two required considerable reorganisation,
particularly in the domain of employment. Patterns of movement in and out of the
workforce in the three to six years following separation reveal many adaptations to
the exigencies of setting up and maintaining a separate household. For women the
changes are dramatic, with some women withdrawing to look after children, while
others moved into employment, both full- and part-time. Overall 62 per cent of
women were in paid employment three to five years after separation, and just over
half were in full-time work. The general trend for younger women was towards
increasing participation and more full-time employment.
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Men were more likely than women to report occupational changes, particularly those in professional or managerial work (42 per cent). Men were more likely
to reduce their job commitments (20 per cent) than were women (9 per cent). In
other occupational categories there were not marked sex differences, though in
mid-level occupations, reductions were more prevalent (30-35 per cent).
Women in lower occupational groups were most likely to report changing
occupations, usually in the search for higher income. For example, one woman felt
'degraded' by having to take a full-time cleaning job when previously she had had
more congenial part-time work in a school.

NON-FINANCIAL CONTRIBUTIONS TO THE MARRIAGE
Amendments to the Family Law Act have extended and clarified the range of nonfinancial contributions to the marriage which may be taken into account in the
distribution of property following marriage breakdown. These non-financial contributions may be indirect, for example homemaking and parenting roles which
free the other partner to engage in paid work, or they may be direct such as home
maintenance and improvements which add to capital value. In this section the
pattern of some of these direct and indirect non-financial contributions are described. They may be seen as a complement in the marriage economy to the paid
work previously presented.
The division oflabour inside the home is reported to be changing and, coupled
with women's increased participation in the workforce, men have been reported as
doing more household tasks. However, Glezer (1984) reports that attitudes to more
egalitarian division oflabour in the home are in advance of practice and Glendon
(1981) refers to the 'double burden' of women who still assume most responsibility
for family roles as well as working outside the home.
Any inquiry into this domain of unpaid household work must necessarily restrict the range of functions although an attempt has been made to include tasks as
often done by men as women, and to tap a wide array of possible tasks. Thirteen
tasks were selected to be representative of work associated with the running and
management of the home, parenting and social functioning of the family, and tasks
which are typically done by both men and women.
Responses to the question who did these 13 tasks were scaled in the following
way:
5
4
3
2
1

I did nearly everything
I did most but my partner helped
We shared about equally
My partner did most but I helped
My partner did nearly everything

Tasks may not have been done or they may have been done by others. These
responses were coded as missing and not includr,d. Thus the sum of tasks for any
individual reflects the natural diversity in household organisation but encapsulates
the work that was shared by the partners. All other responses were summed and a
pro-rated score derived on the basis of 10 out of 13 items. This excluded 10 respondents who did not give the minimum number of replies. Along the way, it is
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possible that many changes were made to the running of the household so that
responses will be a distillation of patterns of work. It is natural, too, for people to
remember rather better the work they did than that of their ex-spouse, so that a
tendency to overestimate one's own contributions is expected. An analysis ofthe 13
items of the household tasks revealed three major factors which could be described
as:
• household tasks, parenting and social organisation;
• financial management;
• maintenance and gardening.
This analysis confirmed that these household tasks represented different domains
of non-financial contributions to the marriage and is thus useful for exploring the
different contributions of men and women.

Household Tasks
Table 5.8 presents the summary statistics on all items for male and female respondents' reports about themselves, and, by implication, about their spouses. Two
things are obvious: first, men and women both report making greater contributions
themselves than they report about their spouses; secondly, the reports are in agreement about the balance of work done in each category, if not the degree. From
either source, women do more of the household tasks. Finances and gardening
appear to be shared or done by either although here, as with the other tasks, it may
Table 5.8 Summary statistics on household tasks for male and female respondents and their
spouses B
Male respondents
Household tasks
Laundry and ironing
Cleaning house
Day-to-day care of children
Weekly grocery shopping
Taking children to functions
Washing up
Listening to children's problems
Keeping in touch with relatives
Organising social life
Paying regular bills
Household finances
Gardening
Maintenance and improvements
All tasks pro-rated (maximum score
65)
a Number of cases: male respondents

cases.

Female respondents

self
mean

sd

wife
mean

self
mean

sd

1.5
1.8
1.9
1.8
2.8
2.6
2.9
2.7
2.9
3.5
3.5
3.9
4.5

0.9
1.0
1.0
1.2
1.3
1.2
1.0
1.1
1.7
1.7
1.6
1.2
0.9

3.5
3.2
3.1
3.2
2.2
2.4
2.1
2.3
2.1
1.5
1.5
1.1
0.5

5.0
4.9
4.8
4.8
4.6
4.6
4.5
4.5
3.9
3.8
3.8
3.7
3.0

0.3
0.4
0.5
0.6
0.8
0.8
0.8
0.9
1.3
1.6
1.6
1.4
1.4

0.0
0.1
0.2
0.2
0.4
0.4
0.5

36.3

7.0

28.7

56.0

5.6

9.0

husband
mean

0.5
1.1
1.2
1.2
1.3
2.0

= 362; female respondents = 453. There were 10 missing
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be that men and women have different emphases on what constitutes the financial
domain. Men do more maintenance and improvements.
Analysis by group revealed very small differences between younger and older
men and women but consistent sex differences. The only difference observed was
that older men reported increased responsibility for taking children to functions;
perhaps teenagers require more chauffeuring and fathers are more likely to fulfil
this need. Older women reported doing a little more of the social organisation,
keeping in touch with relatives and listening to children's problems than did younger women, again reflecting both family life-cycle stage variations or perhaps minor
generational shifts.
There are noticeable disparities in perceptions of men and women. Men
reported their wives did half as much as the women reported about themselves;
women reporteg their husbands did one-quarter of what the men themselves
reported.

Relationship Between Paid and Unpaid Work Contributions
There seem to be two main propositions concerning paid and unpaid work contributions to the marriage partnership. The first is that married women's increased
participation in the workforce is said to be balanced by a compensatory increase in
men's contributions to running the home and to caring for children. The second is
that women more often shoulder the double burden of paid work as well as continuing to take primary responsibility for homemaking.
For a balanced arrangement, major contributions in one domain by one
partner might be offset by those of the other partner in the other field of work. If
that were the case, then differences would be expected in the degree of participation
in household tasks proportional to other commitments. Attitudes and values may
also influence the division oflabour in the home, and, although there were no direct
measures of these, they are known to vary with educational and occupational
background. The disposition of unpaid work in the home was explored in relation
to these possible influences.
The general picture seen in Table 5.9 is that workforce participation and
income at the time of separation, and the percentage of time worked during the
marriage, neither increase nor diminish women's reported contributions to the
household. For men, there is a tendency for those out of work at the time of separation, who worked for a shorter time during the marriage, or whose income was
very low, to report doing more in the home. The numbers of men in these categories
were, however, too small to give a reliable indication of general behaviour.
Better educated women and those in the upper occupational groups reported
more equal distribution of household tasks; differences were significant but small.
No such difference was observed for men. It is possible that more egalitarian modes
are operating in these marriages, perhaps because the value of the woman's paid
work is higher, perhaps because more money is available for household appliances
and outside assistance with the more mundane tasks, or perhaps because better
educated men and women have a real assent to more sharing of work in the
home.
There is little evidence from these data to support a proposition that women's
workforce participation is balanced by a diminution in household responsibilities.
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Table 5.9 Mean score on household tasks scale for men and women by work and income,
educational and occupational characteristics
Women

Men
Work status at separation
In work
Not in work

mean

n

mean

n

36
39

339
23

56
56

277
175
NS

p<.05
Net personal income at
separation
Up to $71

$72-175
$176-249
$250 +

6
59
121
162

a

38
35
36

NS

NS
Per cent o/time in the
work/orce
Up to 25%

26-50%
51-75%
75-100%

8
2
15
326

a

46
a
a

185
133
68
32

56
56
55
54

48
134
133
49

54
56
56
56
NS

Highest occupation held
Clerical, manual and service
Para-professional/trades
Professional/managerial

37
35
37

78
106
174

NS

NS
Highest qualification
Up to Year 10
Year 11 or 12
Trade or technical
Diploma/degree

36
37
35
37

77

41
137
106
NS

264
49
138

57
55
55
57
55
56
55

139
57
130
127
p<.05

a Numbers too small for reliable analysis.
NS Not significant.

Women who work outside the home report little difference in their unpaid work
across a wide array of child care and household tasks, a finding consistent with the
'double burden' hypothesis about women's contributions to marriage.
The implications- of this are that women's unpaid direct and indirect contributions to the marriage partnership are a constant to which is added, when circumstances permit or needs direct, their paid work contributions. These findings,
although suffering from the weaknesses inherent in retrospective accounts offailed
marriages, are consistent with numerous overseas studies using time budget
approaches (reviewed by Pleck, 1982, pp. 103-4). Although men work longer hours
in employment, Pleck reports that 'variation in the extent ofthe husband's family
role occurs around a low baseline not accounted for by the demands of his work
role'.
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WORK HISTORY FACTORS AND POST-SEPARATION
INCOME FOR WOMEN
Glendon (1981, p. 132) refers to not only the 'double burden' of paid and unpaid
work assumed by women in marriage but a 'triple burden' - the third weight being
the depreciation of earning capacity which ensues from these responsibilities. This
third component is a threat, not only to self-sufficiency for women after marriage
breakdown, but to attainment of a just and equitable outcome in post-divorce
economic circumstances. As has been shown, Australian married women assume
primary responsibility for unpaid family work as well as making substantial contributions to family income. The question raised by the 'triple burden' is the cost of
these contributions in terms of actual post-divorce income.
In general terms, marriage and marriage breakdown had little effect on
employment or workforce participation of men. Although some report businesses
being finalised, and others report reducing their hours or taking on more work, for
the most part, their working lives were undisturbed. This was put succinctly by one
man: 'Divorce hasn't influenced me one way or the other; divorce is a side issue to
work.' On the other hand, women have been shown to be vulnerable to the effects of
discontinuity in workforce participation, largely attributable to their assumption of
primary ongoing responsibility for parenting. As one woman described it:
I've had a stop~start career and it's a lot harder to learn when you're over thirty than in
your twenties. And, whereas I was the same level as my former husband before having
children, I'm very behind now and paid much less.

Predictions of Post-separation Income
This section takes up the economic outcomes which apply for that group of women
who, in not repartnering or remarrying, are reliant on personal income, from
whatever sources, for their economic independence. The central question, and one
which concerns the law of matrimonial property, is the impact of previous work
history (including marriage related factors) on personal income in the two to six
years following separation. A description ofthis relationship as it is demonstrated
in a group of women living in households without a second income (and without
economies of scale such households might provide) may assist in assessing the costs
associated with different divisions of labour within marriage.
The predictive model, shown in Figure 5.6, was tested, including background
influences, educational and occupational achievement, and age. These variables
are predicted to be associated with access to employment, level of occupation and
remuneration. Training and experience are generally associated with earning; age
would be expected to be positively correlated with earnings for men and women
with continuous work histories (until retirement). For women who separated late,
with the likelihood of having had broken work histories, long periods out of paid
work, and out-moded skills or qualifications, the inverse may apply.
The model explores the importance of a set of work- and marriage-related
factors: the percentage of time during the marriage out of the paid workforce; the
number of breaks from the paid workforce; and the career advances made.
The next set of factors comprise the work status and earnings at the time of
separation; factors which reflect both the paid work contributions being made to
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Figure 5.6 Model of predictors of post-divorce personal income of women heads of
households
Background
Factors

• age
• educationalj
occupational
achievement

Marriage and
Work History
Factors

Work and
Economic
Status at
Separation
Factors

• discontinuity • work status
• unpaid work • personal
income
• paid work
• per cent of
household
income

Post -separation
Factors

• care of
dependent
children
• time
• current
work status

CURRENT
PERSONAL
INCOME

Note: Analysis of variance was used to test the predictive value of factors to the left of current
personal income. From these. only factors with significant contributions (F<.05) were
included in the final model.

the marriage partnership and the preparedness for self-sufficiency in the post-separation period. These factors include: work status, net weekly personal income
expressed in 1984 dollars, and this income as a percentage of the total net household income. The latter two factors are indices, albeit fixed at one point in time and
possibly unrepresentative of the whole marriage, of the value of women's paid work
contributions.
Finally, there are factors in the post-separation period which are possible
influences on current income. They are: ongoing care of dependent children,
defined as having care ofat least one dependant throughout this period (reported by
women as the major impediment to work); and time since separation in which to
adapt to the new life circumstances (the prediction being that over time children
become more independent, skills may be refurbished and opportunities for
employment or advancement multiply). The third factor in the post-separation
period is current work status because being in work is the gateway to self-sufficiency
and independence for most people.
To test the importance ofthese factors in predicting current personal income
they were entered in an analysis of variance. From this analysis, factors with significant effects (p<.05) were retained for a multiple classification analysis. This
analysis required that there be no significant interaction between factors. One such
interaction was found between education and time spent out of the workforce
during marriage. This interaction variable was entered as a main effect in the
analysis.
Before proceeding to discuss the final model, it is of interest to note the
apparent reasons why some of the factors in the original model were not useful
predictors of post-divorce personal income.
Age, although not a significant effect, had significant interaction with several
factors: percentage of the marriage in workforce; workforce status on separation
and currently; and the presence of dependent children. It is the latter which seems
to explain the others: only one in seven older women had dependent children versus 13 out of 14 of younger women. It seems to be the presence of children during
the marriage and after which is the important factor rather than age per se.
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Although younger women had higher incomes (plus $12.25 per week), this was
explained by two factors: the higher incomes (benefits, maintenance etc.) received
by those in the unemployed group (plus $10.63) and the part-time workers supplementing their incomes from benefits and maintenance (plus $18.20), offset by
the higher incomes of the older women working full-time (plus $37.54). Workforce
participation, however, was associated with the presence of dependent children
and it is their presence which appears to depress income as it earlier reduces workforce participation during marriage. Clearly the higher benefits and maintenance
received by younger women with dependants must be interpreted in terms of the
needs of the households. (This is developed fully in Chapter 6.)
Time since separation does not appreciably increase income, as might have
been expected. This is consistent, however, with the workforce re-entry data which
show considerable flux but little overall change in percentages of women in the
workforce. Subsumed in these trends are women whose participation increased
(more often younger women) and those who withdrew.
The relationship between these variables and current income was explored
using Multiple Classification Analysis (MCA). Deviations from the mean, associated with each category of the factors are produced, indicating here the resulting
average decrease or increase in dollars net per week income. Adjusted deviations
from the mean show the effect of a certain category within a factor after effects due
to other factors have been taken into account.
The effects of work history, child responsibilities, time since separation and
previous income on current income for non-repartnered women are presented in
Table 5.10.
Interpretation is made of the adjusted deviations from the grand mean and
beta weights. MCA analyses the effects of the factors on the dependent variable,
current net personal income. The grand mean for the group vv;as $211.49 per week
(the average net household income in Australia for that period in 1984 was $362.23
(ABS Catalogue No. 6528.0». Men in the study who had not repartnered had an
average net income of $278.90 after maintenance payments had been deducted.
Explanatory factors accounted for almost half the variance in income
(R2 = 0.46). The relative importance of each factor, adjusted for the effects of all
other factors, is shown by the beta weights, while effects of each category on deviations in income from the grand mean are expressed in dollars.
The most powerful predictors of income for women who were heads of household are: current workforce status (beta 0.45), educational background (beta 0.22),
which is an expected finding and, independently of other factors, the proportion of
time spent out of the paid workforce during marriage (beta 0.24). Women who
spent less than one-third of the marriage out of paid work earned $34.35 per week
more than average; those who spent between one and two-thirds of the marriage
out of the paid workforce (which most women did) had incomes $6.34 per week
below the average; and those who were working exclusively at home for two-thirds
or more of the marriage had current incomes $18.65 below the average, that is, $53
below the highest earning category. The impact of assuming prime responsibility
for parenting during marriage is clear, important, and, because time since separation had no significant effect on income, it appears to be sustained over three to six
years.
Important too, in predicting current income was personal income at the time
of separation (beta 0.12). Women who earned less than the Supporting Parent's
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Determinants of post divorce net weekly personal incomeB of women heads of
households: Multiple Classification Analysis
Unadjusted deviations

Factories and categories
Background
Qualifications
Up to Year 10
Year 11, 12 and trade
Degree, diploma +

Adjusted del'iations

mean
n

$b

82
113
77

-30.20
-10.27
47.23

mean
eta

$b

-19.53
-5.81
29.33
0.22

0.35
Marriage and work history
Time during marriage out of
labour force
< one-third
one to two-thirds
> two-thirds

72
102
98

34.35
-6.34
-18.65

33.76
4.80
-29.80

0.24

0.28
Personal income before separation
$ 0-29
$30-134
$135 +

101
55
116

-24.63
-35.94
38.49

-2.32
-18.52
10.80
0.12

0.38
Post separation
Dependent children
not present
present

109
163

-11.42
7.63

-13.01
8.70
0.11

Current work status
not working
part-time
full-time

115
65
92

0.12
-48.09
22.98
43.88

-57.05
27.23
52.07

0.45

0.56
Special vulnerability
Mid-level qualifications and long
work during marriage
Others

28
244

beta

-3.02
0.32

-39.20
4.50
0.01

0.15

= $211.49 b;

Multiple R2 = 0.46
Notes: Grand mean
Net weekly income after tax from all sources, including family allowance, pension, benefit and
earnings, adjusted for maintenance paid. or received.
b Means expressed in 1984 dollar equivalents.
a

Benefit ($134) had lower current incomes than those who were already self-sufficient ($135 +), with a particular deficit for those who had some income, mostly
from part-time jobs, taken to accommodate children's needs. This is consistent
with women being trapped on benefits which they must take for security and
because an income from part-time work during marriage may on average boost the
household income by 50 per cent but is insufficient for a family of three. The
ongoing responsibility for young children also affected personal income (beta 0.12),
in spite of any maintenance paid. Responsibility for children impedes workforce
participation which is necessary to take .women out of poverty. Unemployed
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women's incomes were $48.09 below the mean. The discrepancy between average
income offull-time workers and that of the unemployed was $91.97.
A particularly vulnerable group comprised 28 women who had worked for
most of their marriages in clerical jobs, sometimes in a shared business or, out of
economic necessity, in many different jobs, but whose skill and experience brought
little remuneration. Their plight is obvious with an average income $39.20 below
the grand mean.
In summary, the costs of women's non-labour-market work during marriage
seem real enough: they are substantial, even when other powerful predictors are
controlled; they endure over three to six years after separation; they are sustained
by younger women with two dependent children and by older women; and they
exist in spite of any maintenance being paid.

Unpaid Contributions and Property Settlement
An alternative route to redressing the costs of decisions taken during marriage for
the wife to assume primary responsibility for the unpaid work of ,house mothering'
is to use the discretionary system of property settlement. Under Section 79(4)(c) of
the Family Law Act, the Court may take into account:
the contributions made by a party to the marriage to the welfare of the family constituted by the parties to the marriage and any children of the marriage, including any
contribution made in the capacity of homemaker or parent.

Although most respondents settled their ,property with legal advice but without
judicial intervention, one may assume that their bargaining reflects to some extent
the influence of this provision.
The proposition tested here is that since the effects of unpaid work contributions on post-separation incomes reveal distinct deficits, in spite of any maintenance paid, this inequity may be balanced by a lump sum compensation or
entitlement in the property division. Applying the approach used in predicting
income, factors hypothesised to influence the percentage of property received were
entered in an analysis of variance model to test the importance of their effects on
property division. Again, this analysis concerns only those women who were not
remarried or repartnered, so that the distribution is not compounded by possible
amelioration of needs associated with entering another household with shared
financial resources. (An analysis of factors influencing property division is presented in Chapter 9.)
The following work history and marriage factors were explored:
• occupational achievement, an indicator of earning capacity;
• percentage of the time during marriage spent out of the paid labour force, an
index of parenting responsibility;
• personal income at the end of the marriage and currently a measure of selfsufficiency;
• ongoing responsibility for dependent children throughout the post-separation
period.
There was no evidence of paid or unpaid contributions nor any other factor having
any significant effect on the division of property for this group of women who were.
not repartnered two to six years after separation.
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There was no support for a proposition that under the present law, albeit where
most settlements are negotiated with legal advice but without judicial intervention,
that any compensation was made for costs associated with withdrawal from the
workforce during marriage, or any entitlements conferred from deferred earnings
due to unpaid labour contributed to the marriage partnership, at least not for this
group of women who were reliant on their own personal income. Thus, although
losses in earning capacity have been clearly associated with the assumption of
prime responsibility for children, apparently no compensation is being made under
the present system.

CONCLUSION
There is no evidence that maintenance payments, which were included in the personal income, are adequate to compensate for the effects of marriage-related
withdrawal from the workforce. Nor is there any evidence that property settlements, with the possibility ofa lump sum compensation, achieve any such redress.
The divorced people in this study, who for the most part bargained in the penumbra ofa discretionary law, show no evidence of weighing the future costs of unpaid
labour in the property equation. Yet the power of time spent at home caring for
children to depreciate income is amply demonstrated, and this influence on future
income remains strong independently of other known determinants of income such
as education, age, ongoing care of children or the interval since separation. At
another level too, the impact of discontinuous workforce participation appears to
be detrimental to advancement and, by inference, to reduce access to the fringe
benefits components (remuneration packages) of the 'new property'.
These deficits, which are realised in the population of divorced women, exacerbate the inequities which derive from a sex-segmented occupational structure
and the discriminatory pay scales (Jones, 1983) which exist in the Australian labour
market. The Family Law Act (1975), together with the 1983 amendments to Section
79(4), has been trail-blazing in its recognition of the value, if not the equal value, of
unpaid contributions to the marriage partnership. In this the law seems well ahead
of social norms relating to the value of unpaid work done by women. But beyond
the value of unpaid work, as yet not well accepted and difficult to assess, are the
costs of what is forgone and the all-too-real risks to future income. The results of
this Australian study are consistent in general with findings of Hoffman (1977) in
the United. States and Joshi (1984) in the United Kingdom. In particular, this study
supports the finding by Joshi that the costs pertain to child rearing and not to
marriage per se.
It seems clear that the law's recognition of the value of unpaid work should
logically be extended to include the deferred costs to the individual who makes
these economically and socially valuable contributions. Under the present system
of law, and social mores, a just and equitable result is not assured. The difficult
question is how should redress be made?
Are there any other feasible ways to treat the problem? There may be the seeds
of a solution in the work done by Joshi (1984) and in the present study.
First, it seems possible to address the questions of the value of unpaid work,
and more particularly its costs, since the assumption of partnership covers the
. former. Some scale of cost or deferred earnings might be derived and in marriages
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of long duration this could become a major component in the settlement
equation.
Secondly, such an approach, treating income deficits as costs or deferred earnings, has the power of being an entitlement, thus endorsing the principle of a
marriage between equals, and eschewing the very difficult issues which cling to
unpopular consideration of the future needs of partners. Remarriage and future
health were not endorsed as valid needs by a majority of men and women (see
Chapter 13).
The 'clean break' principle is generally endorsed for psychological as well as
pragmatic reasons, yet, since this principle benefits the partner who emerges from
the marriage with increased career assets at the expense of the major contributor of
unpaid labour, some compromise seems warranted. Bridging spousal maintenance, in the form of periodic payments or lump sum or both, is one approach.
Precedents of this are reported in the United States but, although useful, they are
very middle class in orientation and cannot right the imbalance in settlements
where there is little property and modest incomes. A tandem of public and private
law responses is required.
Formal recommendations will be presented at the conclusion of this book, but
some principles seem to flow from'these findings:
• A recognition of the value of unpaid work in the home.
• An assumption that marriage is a partnership between equals and that decisions
taken about the division of work roles during marriage should not incur disproportionate penalties for the partners after marriage; the acceptance of dual roles
should not imply triple jeopardy.
• An intention to achieve equality of outcome, which goes further than the current
discretionary system of law in Australia. It is difficult to see how this could be
achieved under a system of fixed shares unless the basis of these shares was
radically altered. Even then, the variety of arrangements within marriages, and
between marriages at different points in the life cycle, would make assessment of
entitlements or compensation next to impossible.
• An expectation that for many couples an equitable outcome will require changes
in public law where it impinges on the broad issues: desegregation of the workforce, anti-discriminatory laws in employment, affirmative action and, in the
narrower focus, legislation to facilitate the economic independence of women
who bear the costs of child care in marriage and after - for example, through
financing retraining for women whose self-sufficiency has been threatened by
their unpaid but socially valuable work.

6
CHANGES IN HOUSEHOLD
INCOME CIRCUMSTANCES
Ruth E. Weston

A high incidence of poverty among single parent families - usually headed by
mothers - has been observed in Australia (Burbidge, 1984; Commission of
Inquiry into Poverty, 1975; Gallagher, 1985), the United Kingdom (Van Slooten
and Coverdale, 1978) and the United States (Duncan and Morgan, 1976). Possible
reasons for this trend are that divorce is more common among those below or close
to the poverty line and any drop in living standards triggered by separation tips
them further into poverty. Alternatively, marital disruption may result in drastic
declines in women's household incomes relative to household costs. Research in
the United States and the United Kingdom (for example, Hoffman and Holmes,
1976; Murphy, 1985; Weiss, 1984; Weitzman, 1981) suggests that the latter interpretation best accounts for the so-called 'feminisation of poverty'.
As noted in Chapter 5, the couple usually promotes the husband's career during the marriage - so that he becomes the main income earner - at the expense of
the wife's career. This is particularly the case when children are born and it seems a
viable strategy for most couples, given the generally lower earning capacity of
women. At separation, however, this strategy could generate considerable inequality among family members.
The extent of such inequality forms the main focus of this chapter, which
covers changes in household income and standards ofliving since separation. The
analysis is mainly restricted to money coming into the household; it touches on
house mortgages, but ignores other debts for which men tended to assume responsibility (see Chapters 8 and 10).
Because the present sample included disproportionate numbers of respondents with high educational and occupational levels, the reported results on changes
in financial circumstances refer largely to people who were not close to the poverty
line before separation.

100

Changes in Household Income Circumstances

101

PROCEDURE
Respondents were asked to estimate the amount of personal and household income
derived from any source for three periods: the last year of their marriage; for the
first three months of separation; and for 1984, tha~ is, the time of the interview. To
assist in this remembering task, respondents were provided with a checklist of
possible income sources.
In the analysis of changes in household income, income values refer to net
(after tax) income per week measured in 1984 dollars. Regular maintenance payments claimed to be paid out were subtracted from the payer's 1984 income
estimate, and maintenance received formed part of the receiver's household
income. Occasional payments, such as school fees or special lessons for children,
were not included in the analysis.
It is important to stress that income levels, and changes in these levels, represent rough estimates only. First, the recall of income, particularly pre-separation
income, is open to distortion. People may tend to overestimate their income levels
before separation, forgetting the full impact of inflation, even though effort was
made to reduce this form of bias. Conversion weights, which attempt to bring
earlier income levels to 1984 real terms are also imprecise. Thus, emphasis is
placed on the differences between various groups of respondents (and changes in
these levels) rather than on the precise income levels of any specific group.
The analysis is based on data for 84 per cent of the men (n = 310) and 76 per
cent of the women (n = 348) who provided information concerning the incomes of
their households for the pre-separation period and for 1984. These respondents
also gave details concerning maintenance payments, other sources of income,
and the numbers and ages of dependents living in their households on each
occasion.
Caution is required in interpreting the results presented in this chapter. Respondents providing such details of income may represent a biased sub-sample.
For instance, those people who were unable to recall pre-separation household
incomes may have had systematically higher or lower incomes than those who gave
this information. Perhaps those whose former spouses or new partners had complicated financial affairs would be less able than others to provide household
income figures. In the discussions which follow, it is assumed that the error associated with each measure is understood, and that the trends described are made on
the basis of estimates given by respondents.
The chapter is divided into three main sections. The first concerns absolute
levels in household income, and changes in these levels that appeared to occur
between the pre-separation period and 1984; the second focuses on standards of
living for the two periods of time; the the third concerns the relationship between
respondents' financial circumstances and levels of satisfaction with household
incomes.

CHANGES IN LEVELS OF HOUSEHOLD INCOME
Various factors may be associated with changes in household income. Sex of the
respondents is the most obvious of these. Others include age, the interval since
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separation and marital status changes. The importance of these factors in influencing absolute levels of household income will be examined in this section.

Sex Differences
Overseas studies have suggested that marital disruption leads to greater losses in
household income for women than for men (Espenshade, 1979; Hoffman and
Holmes, 1976; Weitzman, 1981). Weitzman's Californian study suggested that,
while the household incomes of both husbands and wives tended to decline, the
loss was greater for wives - particularly those accustomed to high pre-separation
incomes.
Five categories of income level are presented in Table 6.1 The first two
columns refer to estimates ofpre-separation income levels inflated to 1984 dollars;
the second two columns refer to 1984 household income estimates including maintenance received but excluding maintenance paid out by respondents.
Table 6.1

Percentages of men and women at each household income level during the
pre-separation period and in 1984
Estimated income level

net per week

gross per year

Up to $160
$161-$250
$251-$350
$351-$470
$471 +

Up to $10000
$10001-$17000
$17001-$25000
$25001-$38000
$38001 +

Total % (n)
a
b

Pre-separation a

In 1984 b

men
%

women
%

men
%

women
%

2

3
9
20
29
39

9
18
26
23
24

18
28
26
15
13

10
28
26
34
100(310)

100(348)

100(310)

100(348)

Pre-separation household income expressed in 1984 dollars.
1984 household income adjusted for maintenance payments.

There were only small differences in the proportions of men and women
represented in each pre-separation income group. More women than men recalled
income levels in excess of $350 net per week while more men than women estimated incomes between $251 and $350. There was very little difference between
the proportions of men and women in the two lowest categories of household
income.
By i 984, more men and women were at the lower income levels and fewer in
the higher categories. However, the difference in household income estimates for
the two periods of time were greater for women than men. Compared with men,
there was a greater increase in the proportion of women in the lowest income
category and a greater decrease in the proportion of women with incomes above
$470 net per week. If 1984 home payments are subtracted from 1984 household
incomes, then more women than men are still represented in the lowest income
category shown in Table 6.1 (33 per cent versus 17 per cent) while fewer women
than men have incomes above $350 net per week (21 per cent versus 35 per
cent).
In Figure 6.1, 1984 income estimates (before home payments) are represented
as proportions of their incomes reported for the pre-separation period. The sample
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was split according to three categories of pre-separation income estimates: up to
$350 per week; $351-$470 per week; and more than $470 per week. Medians of
income percentages were derived for men and women in each income group. The
horizontal line represents the base (that is, pre-separation income level) while the
bars represent the median proportion of this income estimated as received in
1984.
Figure 6.1
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Median percentage of pre-separation income that was received in 19848 : three
groups of men and women classified according to estimates given for the
household income prior to separationb
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1984 incomes were first adjusted for maintenance payments.
Pre-separation incomes were converted to 1984 dollars.

On average, men whose pre-separation incomes were no more than $350 net
per week indicated a two per cent rise in income by 1984, while others reported a
fall in income. Those with the highest pre-separation estimates indicated the greatest loss in income (27 per cent). Women, on the other hand, reported losses in
household income which increased as pre-separation income levels rose.
Greater losses were reported by women than men in all pre-separation income
categories. Women in the highest pre-separation income category indicated falls in
income of 51 per cent. However, median income estimates for 1984 increased for
each successive pre-separation income category. Thus those who began with the
highest incomes tended to retain this position in 1984. These results are generally
consistent with those ofWeitzman (1981); the major difference in the results of the
two studies concerned the data for men. Weitzman observed losses in household
income for all groups of men. These losses fluctuated between 22 and 26 per cent.
Such variation in the results of the two studies may simply reflect the different time
frames used. Weitzman examined changes in income that occurred one year after
divorce; the present study examined 1984 household incomes of people who had
divorced in 1981 (for the majority) or in 1983.
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A study by Weiss (1984) in Michigan also indicated losses in household
incomes for mothers whose marriages had ended. As in the present study, this loss
increased as pre-separation income level rose, while women with the highest preseparation incomes continued to have the highest incomes levels during the study
period.
.
Two possible explanations for the greater loss of household income apparent
for women in the study are that women over-estimate incomes derived during
marriage or that men under-estimate their incomes of this period. Although preseparation income distributions of men and women were similar, the median preseparation household income estimate of women was 16 per cent higher than that
recalled by men. This difference may be explained partly by the fact that more
women than men indicated that they belonged to two-income families before separation (60 per cent versus 54 per cent).
It appears likely that both men and women would be inclined to over-estimate
pre-separation incomes, forgetting the profound impact of inflation since separation. However, women may be more inclined to exaggerate their loss in income in
order to alert people to their financial problems. Overseas studies which show that
women tend to lose out financially to a greater extent than men suggests this explanation is unlikely to account fully for the results.
To gain insight into the validity of data concerning pre-separation household
income, estimates provided by the 126 couples in the sample were compared. The
results are described in Chapter 12. In brief, there was an equal split in the proportion of wives who gave higher or lower estimates than their husbands. However,
where the estimates of couples differed by at least 20 per cent, wives were more
likely to give the higher estimate. Chapter 12 shows that, irrespective of whether the
wife's or the husband's estimate of pre-separation income is used, the pattern of
difference between the earlier income level and that for 1984 is not disturbed. Falls
in income were apparent for both sexes, and the estimated losses were far greater for
women than men. Thus, although there is no doubt much error in the precision of
estimates of pre-separation income, such error appears not to distort the general
picture.
Irrespective of the pre-separation income levels, women in each income group
(depicted in Figure 6.1) estimated lower 1984 incomes than their male counterparts. Women in the lowest pre-separation income group gave 1984 estimates
which were 15 per cent lower than the estimates given by men in this group, while
women in the other two groups reported 1984 incomes which were 30 per cent
lower than those estimated by men. Therefore, the greater losses apparent for
women cannot be explained simply in terms of differences in starting points.
Further, such losses for women were not compensated for by lower home payments. When 1984 home payments are subtracted from household incomes,
women in each group estimated 1984 incomes which were 20 to 30 per cent lower
than the men's estimates.
To explore possible reasons for the above trends, sources of household income
for men and women were compared.
Prior to separation, most respondents derived income from salaries and/or
business proceeds. For men, this had changed little by 1984 (97 per cent and 91 per
cent mentioned these sources for each period taken separately). However, the proportion of women who received income from these sources dropped from 99 to 72
per cent. This is not surprising given that 33 per cent of women said that their exhusbands alone were providing income from these sources prior to separation. For
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both periods, 66 per cent of women indicated that they personally earned income
from wages or business proceeds. For many women, the loss of their ex-husband's
income was replaced by maintenance payments (received by 53 percent) and by the
Supporting Parent's Benefit or Widow's Pension (received by 39 per cent). Thus the
greater average loss of household income apparent for women would have resulted
partly from the tendency for some women to 'lose' their husbands' earnings and to
have these 'replaced' by social security benefits and maintenance payments.
These results suggest that men .and women differed systematically in the
nature of income sources for their households in 1984.

Age and Time Since· Separation
Adjustments to separation that influence financial status take time and their nature
probably varies according to the ages of the people concerned. Thus, for analysis,
respondents were divided according to age and separation interval. Older respondents (28 and 24 per cent of men and women respectively) had been separated for at
least four years, while younger respondents were in two separation interval groups:
up to three years (35 per cent of men and 41 per cent of women) and four or more
years (37 per cent of men and 35 per cent of women). Given the small sex differences in percentages in each group, age and time since separation does not appear to
have contributed to the differences in the pattern of income changes reported by
men and women, unless these factors have different effects for each sex. To explore
this possibility, changes in household income for each group of men and women are
examined.
The three groups of men and women are shown in Figure 6.2. The horizontal
line represents median household incomes reported by men in each group and the
Figure 6.2
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bars represent median incomes of women given as percentages of the median
incomes derived from the men in the same group.
The pattern of results for the two periods differ markedly. Pre-separation
incomes reported by the two groups of younger women were higher than those
reported by their male counterparts, while median incomes given by older men and
women were identical. Conversely, the median 1984 estimates of all groups of
women were lower than those oftheir male counterparts, with the largest discrepancy between the sexes occurring for the younger respondents who had been separated for no more than three years. For this group median income estimates were
only 74 per cent of those for men. For the other two groups, women's estimates
amounted to 82 per cent of men's estimates. If 1984 home payments are subtracted
from 1984 incomes, then women in each group provided estimates which were 70
to 84 per cent of their male counterparts' estimates.
In Figure 6.3, the reported changes in income level since separation are
depicted for the three groups of men and women. The horizontal line represents the
pre-separation income estimates for each group and the 1984 household incomes
are represented as proportions of these earlier estimates; 1984 proportions were
derived for each respondent and medians of these percentages are shown.
Figure 6.3
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On average, household income estimates fell for all groups between separation
and 1984. The fall was lowest for the younger men (at no more than 7 per cent). The
younger women indicated losses of 30 per cent for those who had been separated at
least four years, and 37 per cent for the more recently separated group. For older
men, average income estimates fell by 24 per cent, while older women reported the
greatest average losses of all groups (47 per cent).
The fall in income for the younger groups is compounded by the fact that, had
separation not taken place, household income levels would probably have risen
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with time (Hoffman and Holmes, 1976; Weiss, 1984). Further, the incomes of
women who do not repartner seem unlikely to recover with time (Weiss, 1984).
In general, men in the present analysis also appeared to lose out in termsof
absolute household income level. Had their marriages not ended, their incomes
would probably have increased (see Hoffman, 1977; Hoffman and Holmes, 1976;
Weiss, 1984). Further, Hoffman and Holmes noted that, for those who remained
married during the study period, the husbands' earnings formed the most important factor in the growth in household income. In other words, the earning capacity
of husbands represented the most important income asset of households.
It appears that age was associated with the greatest loss in household income
for both sexes. For the younger groups, time seemed to help women achieve higher
household income levels, although, compared with younger men, the gap between
pre-separation and 1984 income estimates remained large.

Marital Status
The drop in income indicated by each group reflected the net result ofloss of their
former spouses' incomes, gain of new partners' incomes and change in their own
incomes. For instance, over the period investigated, the proportion of men belonging to two-income families fell from 54 to 34 per cent and for women fell from 60 to
22 per cent. Further, the 'main' source of income (usually the male's earnings) was
retained by men (less maintenance payments) and lost by women who may have
received maintenance payments as part replacement.
Equal proportions of men and women (53 per cent) said they were either paying maintenance or receiving maintenance, but maintenance arrangements were
not always appropriate (see Chapter 14). The median amount of maintenance
reported as paid to former wives was $40 per week, which, on average, represented
10 per cent of men's weekly household incomes. The median amount of main tenance reported as received from former husbands was $40 per week which represented, on average, only 15 per cent of women's household incomes. This 'compensation' (which did not apply to all women) is very small compared with the loss
experienced by two-thirds of women whose husbands' earnings were the main
source of income prior to separation. Repartnering, then, should provide a greater
boost to the household incomes of divorced women than men, since, upon separation, women would have lost far more than men.
Since there were fewer repartnered women than men (34 per cent versus 52 per
cent), the trends observed earlier concerning differences in household incomes of
men and women may partly reflect differing rates of rep art ne ring. However, single
women would remain at a disadvantage compared with single men, given that the
women tend to lose their main source of income, while men retain it.
The income disadvantages of single women are highlighted when median
household incomes of single and repartnered women are represented as proportions of median incomes of male counterparts. Whereas before separation, the
incomes described by the single women were 15 per cent more than those suggested
by single men, the 1984 estimates of these women were 21 per cent lower than those
of single men. Repartnered women's estimates on the other hand were only 3 per
cent higher than repartnered men's estimates for the pre-separation period and
6 per cent lower for 1984. In other words, the major difference between the sexes
occurred for those who remained single. Single women continued to fare badly
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relative to single men when 1984 home payments were subtracted from 1984
incomes.
There were changes in household income over time (before home payments
are deducted) for single and repartnered respondents. The ratio of 1984 income to
pre-separation income was derived for each respondent and the median percentages of these ratios. Between the pre-separation period and 1984, household
incomes reported by single men fell by 26 per cent, while the estimates of single
women fell by 47 per cent. By contrast, the pre-separation and 1984 estimates of
repartnered groups differed by no more than two per cent.
The trends described so far indicate the difference in importance of various
factors contributing to household income for marital status groups. Whereas most
single men retained their main source of income (their own earnings from salaries
or businesses), single women lost this main source (usually their former husband's
earriings) and replaced it with their own earnings or with the Supporting Parent's
Benefit. The percentage of single men who nominated their own earnings as the
main income source for their households fell from 92 to 84 per cent for the two
periods. By contrast, 69 per cent of single women nominated the ex-husbands'
earnings as the main income source before separation, while for 1984, 46 per cent
referred to their own earnings, 45 per cent to the Supporting Parent's Benefit and
another 5 per cent mentioned other forms of social security payments.
As for single men, the majority of repartnered men saw their own earnings as
the main source of household income prior to separation and in 1984 (95 per cent
and 90 per cent respectively). Although repartnered women were less inclined than
men to see the males' earnings as their main income source prior to separation, the
patterns of income sources mentioned by repartnered women for the two periods
were similar. Thus, the males' earnings were seen as the main income source by 59
per cent and 62 per cent for the pre-separation and 1984 periods respectively. Perhaps because of ready access, their own earnings were nominated by 37 per cent for
the earlier period and 26 per cent for 1984. Less than 10 per cent of repartnered men
and women said they mainly relied on social security benefits.
Fewer single than repartnered men were employed during both the pre-separation period and in 1984 (86 per cent versus 93 per cent) and more single than
repartnered men were not employed in 1984 (13 per cent versus 5 per cent). These
differences may reflect both the differing ages of the two groups and the impact of
job status on eligibility as potential partners.
A much larger discrepancy in employment rates was apparent for women. A
lower proportion of single than repartnered women were employed on both occasions (44 per cent versus 63 per cent) and a higher proportion of single than
repartnered women were not employed in 1984 (39 per cent versus 25 per
cent).
A number of explanations exist for these trends for women. Some single
women may have given up work because of the high effective marginal tax rates
associated with receipt of the Supporting Parent's Benefit. Repartnered women
may have had fewer family commitments which impeded the continuation or
acceptance of employment, and perhaps 'eligibility' as potential partners. Opportunities to find partners should generally be greater for those with fewer family
commitments, given the social contacts they may have through the work environment. Finally, age differences between the single and repartnered women may
influence both employment rates and job opportunities. Twenty-nine per cent of
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the single women whereas only 13 per cent of the repartnered women were in the
older age group.

Combined Effects of Age, Time Since Separation and Marital
Status
Younger people would have greater opportunities (and perhaps desire) than older
people to find new partners, and the chances of finding new partners probably
improve as time since separation increases. The trends apparent in Table 6.2 support these assertions. Men in each group were less likely to remain single than their
female counterparts. Young men who had been separated for at least four years had
the highest rate (60 per cent) of repartnering; older women (18 per cent) had the
lowest rate. For both sexes, single status was most common among the older group
and least common among the younger group who had been separated for at least
four years.
Table 6.2 Percentages single or repartnered in 1984 by sex, age and separation interval
Women

Men
Younger
Marital status

Single
Repartnered
Total % (n)

4+ yrs

%

%

51
49

40

100(107)

Younger

Older

up to
3 yrs

60
100(114)

Older

4+ yrs

up to
3 yrs

4+ yrs

%

%

%

%

56
44

66
34

56
44

82
18

100(86)

100(142)

100(123)

4+ yrs

100(82)

These trends may explain some of the differences in household income levels
for the three groups of men and women. For example, the older groups who
re partner less tended to report the greatest losses in household income. Of younger
women, those who had been separated at least four years were more likely to
repartner, and to report smaller losses in income than the more recently separated.
However, differences between median losses of household income for these two
groups of younger women were fairly small (30 and 37 per cent).
For younger men,· on the other hand, differences in rates of repartnering
appeared not to translate into differential losses in household income. On average,
the more recently separated indicated a 4 per cent decline in income since separation, while those who had been separated for at least four years reported a loss of
7 percent. However, there was considerable variation in the extent of income losses
indicated by individuals in each group.
Age and separation interval may be directly linked with household income.
The most obvious relationship concerns age. Older respondents were more likely to
have stopped working than younger respondents. For the two periods (taken separately), over 95 per cent of younger male groups were employed, while the rate for
older men fell from 91 to 77 per cent. There was a small increase in younger female
groups employed by 1984 (from around 60 to over 65 per cent) and a fall in the
percentage of older women employed (from 83 to 62 per cent).
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In order to control for the effects of repartnering, the sample groups varying in
age and separation interval were further subdivided according to marital status in
1984. The ratio of women's to men's median income estimates are displayed in
Figure 6.4, for the two periods.
Figure 6.4
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Because there were only 15 older women living with new partners, trends for
this group are unreliable and so not depicted. For all except one of the remaining
groups of women, median income estimates obtained for the pre-separation period
were higher than those derived for men. By 1984, women appeared to 'lose ground'
relative to men, a trend particularly strong for single younger women, where the
margins between men's and women's incomes appeared to widen. The only exception occurred for younger repartnered respondents who had been separated for at
least four years. Compared with men in this group, women 'started' with incomes
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which appeared marginally lower (4 per cent), and gave estimates for 1984 which
were marginally higher (4 per cent).
The gap between the 1984 incomes of single men and women was not compensated for by differences in home payments of these groups. When home payments were subtracted from income estimates, the results for younger single
women were nearly 30 per cent lower than for their male counterparts (while only a
3 per cent difference occurred in the results for older single men and women). For
repartnered younger groups, the men's and women's results differed by only
5 per cent.
The tendency for single women to report higher pre-separation household
incomes than single men partly reflects systematic differences between these two
groups in socio-economic status (SES). As noted in Chapter 4, the study sample
included disproportionate numbers of younger single women with relatively high
SES levels, while low SES levels were typical of many older men who remained
single. These trends are consistent with the higher household incomes estimated by
single women, compared with those reported by single men.
Trends in Figure 6.4 are further clarified when absolute changes in income of
each group are considered. For example, women who appeared to 'lose ground'
compared with men may either have suffered greater losses or shown smaller
increments in income over time. In Figure 6.5, the 1984 income estimates of each
group are expressed as percentages of the pre-separation estimates, and the
medians of these percentages depicted.
Perhaps the most incongruous trends apparent in the figure are the relatively
large apparent losses in household incomes of the three groups of single women.
Neither age nor separation interval appeared to make much difference in the absolute changes in income since separation. Each group gave 1984 incomes which
were, on average, close to 50 per cent of the incomes given for the pre-separation
period. It appears that the household incomes of women who remain single after
marriage breakdown improve little over time. Remaining single appeared to have a
greater negati ve im pact on the household incomes of women than of men. Younger
single men appeared to lose 20 per cent of their pre-separation incomes, while older
single men indicated income losses of 38 per cent.
Repartnering seemed to restore household incomes close to pre-separation
levels. In the case of younger, more recently separated respondents, repartnering
appeared to be associated with a boost in household income to levels above those
for the pre-separation period.
The differing trends for single men and women may result, in part, from the
nature of the sample, although it is unlikely that sample bias fully accounts for such
differences. The potential for single women to have greater losses in income could
place their 1984 incomes close to those reported by single men. According to Figure
6.4, however, the 1984 incomes of these women were much lower than those of
men.
These trends are further clarified when the income sources of the various
groups are examined. First, for the younger single groups of men, at least 94 per cent
were employed during either period, although 58 to 67 per cent who were in 'twoincome' households prior to separation had lost that second income by 1984.
Despite this change, younger single men reported household income losses of
around 20 per cent, a trend which highlights the fact that their earnings formed the
bulk of their pre-separation household incomes. Older single men lost out more
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because their employment rates fell (from 87 to 69 per cent), and many went from
two-income households to one.
Figure 6.5

Household incomes reported for 19848 , expressed as percentages of household
incomes reported for the pre-separation period b: single and repartnered
respondents, classified according to age and separation interval
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Close to 50 per cent of the younger single women changed from two-income
households, and employment rates increased from roughly 50 per cent prior to
separation to over 60 per cent in 1984. Compared with these younger single women,
older single women had a higher pre-separation employment rate (81 per cent) and
a similar 1984 rate (60 per cent). Seventy-five per cent were in two-income households prior to separation. By contrast, the proportion of repartnered respondents in
two-income families either remained the same or increased over the period
in vestiga ted.
Given the above trends, higher proportions of single men than women in each
group said they relied on their own earnings in 1984, while single women were more
inclined than single men to nominate social security payments as their main
income source. Of single men, reliance on social security payments was most common among the older group (19 per cent). Between 48 and 55 per cent of younger
single women said they mainly relied on these payments, while 39 per cent of older
single women nominated social security as their main source of income. Reliance
on social security payments was mentioned by less than 10 per cent of any repartnered group.
The results highlight the fact that, upon separation, men retain the major
income earning asset of the household. Maintenance payments fail to compensate
for the losses experienced by women who remain single, and maintenance paid by
men appears not to cause marked losses in their incomes. Although repartnering
appears to return household incomes to levels close to, or above, the status quo,
opportunities (or wish) to repartner appear lower for women than men, and for
older than younger people. Repartnering was the most effective economic readjustment which occurred with time. Older age was associated with greater losses
in income for single men, while there was no strong link between age and level of
income loss for women.

CHANGES IN ECONOMIC WELFARE
Analysis concerning absolute household income suggests that considerable variation existed in the nature and extent of income changes after separation. Compared
with people living with new partners, single respondents experienced greater reductions in income since separation. Partly as a result of systematic differences in the
rate of ' repart ne ring', women, older people and those separated for relatively short
periods, were inclined to report greater losses in household income, com pared with
men, younger groups and those separated for a longer time.
However, estimates of changes in household income provide incomplete
information about changes in financial status because accompanying changes in
needs are not taken into account. High income decrements are not necessarily
associated with declines in living standards. For instance, single people living alone
can achieve, with lower household incomes, similar standards of living to
families.

Use of Equivalence Scales
To investigate the impact of household income on the family, it is necessary to take
into account the needs or costs of various households. Equivalence scales, which
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have been derived for this purpose, provide estimates of income levels required by
various households to attain the same standards ofliving (see Whiteford (1985) for
a detailed analysis of several currently in use). These represent only crude estimates
of the needs of a given household.
In the following analysis, equivalence scales used by the Commission of
Inquiry into Poverty (1975) were applied to household income estimates. These
scales take into account household costs which vary according to such factors as
sex, age of household head, employment status of head and partner, family size and
ages of the children. Unless otherwise explained, the scales which include housing
costs have been used in this analysis.
The Poverty Commission used a couple with two children as the 'base index'
with a rating of 1.0. All other households were given ratings indicating the level of
household income required to reach the same living standard as this 'standard
family'. For example, a 35-year-old employed man living alone would obtain a
rating of 0.55, which implies that he requires only 55 per cent of the income of the
standard family to experience an equivalent living standard.
In the present study, two sets of equivalence ratings were derived for each
respondent: the first for the pre-separation period and the second for 1984. It was
thus possible to develop rough estimates of the transitions in standards of living
experienced by respondents as a result of changes in household income and
needs.
In the development of living standard estimates, total income and costs of
each household are assumed to be shared equally between husband and wife. Both
partners were therefore considered to have experienced the same standard ofliving.
This assumption has been challenged (see Chapter 7); one partner may reap most of
the benefits of the total household income, while other family members may live in
relative (and perhaps absolute) poverty.
The extent to which inequity exists is difficult to ascertain, given the different
forms of financial arrangements existing in households, and the difficulties in
developing valid and reliable measures to ascertain such arrangements. However,
it seems reasonable to accept that equity was more often the rule than the exception. After all, one advantage of marriage is the potential for pooling economic
resources, and this practice was apparent in this study: most of the basic assets of
respondents, such as houses and bank accounts, were owned jointly (see Chapters 8
and 9). Of course with the new partnerships of 1984, de facto couples may have
been less inclined than married couples to pool and share equally the net benefits of
their incomes, an issue examined in Chapter 7.

Changes in Absolute Levels of Standards of Living
To assess changes in needs occurring between the pre-separation period and 1984,
the proportion ofpre-separation income was calculated which would be required to
attain living standards of the last few months of marriage. The extent to which the
1984 income was more, or less, than that required to achieve this status quo was
calculated. For the present purposes, this measure is termed 'income-needs difference'.
This analysis suggested that two-thirds of men experienced improvements in
living standards, while two-thirds of women suffered declines. In general, these
divergent trends for men and women are consistent with overseas studies which
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have developed indices ofliving standards on the basis ofincome and needs (Hoffman and Holmes, 1976; Weitzman, 1981). In the former study, the level of
improvement in living standards of divorced men was not as great as that of married couples when maintenance payments were deducted from incomes of the
divorced men. Thus, both sexes may be negatively affected by marriage
breakdown, although the repercussions are far worse for women than for men.
Debts incurred during marriage or as a result of separation, which were often
taken over by the men (because they had the income), have not been included in
this analysis. These debts caused considerable hardship at times, as indicated by
the following comments: the first made by a man whose living standards had
improved; the second, given by a man who appeared worse offin 1984 than prior to
separation:
The marriage breakdown affected me a great deal financially. I went from clear of all
debt to having major commitments again.
I had to start all over again. I had no money. no house. Everything I had was
gone.

Such responses were matched by many women:
['ve gone from living in comfort to living in poverty. The only way of surviving is by
getting a Housing Commission flat which would lower standards further and will affect
the children. My children and I will have to move shortly as funds are running out and
rent is going up.
I was left destitute with two children.

Living standards offamily types
The nature of change in living standards varies according to family circumstances.
For instance, repartnered people not living with children are likely to experience
large improvements in circumstances and, for many, these improvements would
be greater than if they had remained married.
The majority of men were either living alone or with partners and dependent
children (33 and 30 per cent respectively): children were usually from the new
partner's former marriage. Another 20 per cent of men had repartnered but were
not living with children. Relatively few were single fathers (that is, living with
dependent children only).
Most women were living with dependent children. Single mothers were the
largest group (55 per cent) followed by repartnered women with dependent children
(29 per cent). Only 16 repartnered women were not living with dependent
children.
Few men or women who were boarding or living with friends, parents or
independent children, provided information about household income, because
their households represented more than one 'economic unit', which shared housing
costs. So data for this group were also excluded.
In Table 6.3, respondents are classified according to family type, and data
concerning their 'income-needs difference' scores are provided.
The medians suggest that men were either better off in 1984 or at about the
same level as they were prior to separation. Men living alone seemed better off by
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Table 6.3 Changes in standard of livingB: men and women in different family types in

1984
Family type
Men
Income-needs
difference b
(net per week)

Women

alone

couple,
no
children

couple
with
children

sole
parent

%

%

%

9
16

3
22

43
32

13
62

alone

couple,
no
children

couple
with
children

sole
parent

%

%

%

%

%

30
23

IS
16

41
30

c
c

34
18

43
35

26
21

28
41

II
18

c
c

21
27

18
4

J984 deficit of

$101+
$1-$100
J984 excess of
$0-$100
$101+
Total %(n)
Median
excess ($)

100(101) 100(61)
72

153

100(93)
-6

100(32)
69

100(27)
-84

-(16)
36

100(98)

100(192)

-6

-86

a 1984 household incomes were first adjusted for maintenance payments and pre-separation income
was expressed in 1984 dollars. The after-housing equivalence scale was used.
b Levels of deficit or excess refer to the dollars per week below or above that which would be required to
attain the standard of living that was experienced during the pre-separation period.
C Not reliable due to small number of total cases.

$72 per week, sole parent men seemed $69 per week better off, and repartnered
child-free men seemed $153 per week better off. As expected, average living standards of repartnered men living with children were much the same for the preseparation period and for 1984. These men had swapped the costs of one family for
the costs of another. Twelve per cent of men living with partners and children
indicated that their household incomes included maintenance payments provided
by their ex-wives or, more often, by the ex-husbands of their new partners.
Women also seemed to have much the same living standards as prior to separation if they lived with partners and children. Repartnered child-free women did
not seem to achieve the marked improvements in living standards which were
apparent for their male counterparts. Household incomes had fallen for these
women and increased for men, owing to changes in employment rates. Women
living alone (all of whom were older) and single mothers seemed considerably
worse off in 1984 with median losses of $84 per week and $86 per week respectively.
The medians only provide average trends while the percentage distributions
indicate the variation in living standard changes within each group. Equal proportions of those who returned to the same family type as before separation (a couple
with children) seemed to experience declining as opposed to improving circumstances. Of the other groups, at least one-quarter of the men seemed worse off in
1984 and at least one-quarter of the women seemed better of[
The relationship between family type and changes in living standard may in
part derive from systematic differences between these family type groups in age,
separation interval and household job status (that is, whether or not at least one
member of the 'economic unit' had a paid job). When such possible confounding
effects were controlled (via Multiple Classification Analysis), the pattern of differences in average changes in living standard noted above was retained. For men, the
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presence or absence of children had the greatest impact on changes in living standards; those not living with children experienced the greatest improvements in
living standards, while those living with children had lower levels of improvement
(the single fathers) or appeared to have living standards similar to their preseparation period (the repartnered men with children).
The analysis fails to take into account the additional costs involved in setting
up new households. Of course, home payments partly reflect preferences and relatively high income earners have greater freedom in this matter than low income
earners. To take into account such extra costs, weekly home payments prior to
separation and in 1984 should be subtracted from household incomes for the two
periods and 'before-housing' equivalence scales used. Since data concerning preseparation home payments were not available, a rough analysis was made using
total household income and after-housing equivalence ratings for the pre-separation period, and, for 1984, household income less home payments and beforehousing equivalence ratings. The results suggest that the pattern ofchanges in living
standards of men and women in each family type was similar to those presented in
Table 6.3 except for (older) women living alone. Because 63 per cent of these
women had no home payments, this approach suggested that they had similar
average living standards for the two periods, with 48 per cent being better off in
1984 and 52 per cent being worse off. Therefore if older women who live alone
receive the matrimonial home, they appear, on average, to avoid the substantial
losses which would otherwise occur. Their 1984 household incomes, the lowest of
all family type groups both before and after home payments were deducted, could
hardly be expected to cover home payments. Given the relatively high household
incomes of repartnered child-free men, this group had elected for higher average
home payments than any other group, but despite these payments, they continued
to show the greatest improvements in living standards. However, this analysis is
rough; the pre-separation analysis assumes that housing costs existed and this was
not necessarily the case.
Despite the changes to living standards, many women who faced declines in
circumstances may have decided to end their marriages rather than continue in
relationships which they considered intolerable. Men who experienced improvements in financial circumstances may have preferred their marriages to
continue.
Only 25 per cent of men, apparently better off in 1984 by $100 net per week,
maintained that they were mainly responsible for the separation decision, while 56
per cent indicated that their ex-wives initiated the decision. It would appear, then,
that such 'profits' were usually obtained by default.
Of women with apparent income deficits in 1984 of more than $100 net per
week, 25 per cent said their ex-husbands mainly initiated the decision, while 55 per
cent claimed most of the responsibility. Thus, at the time of separation, these
women were either unaware of the severity of the financial repercussions of separation, or they preferred to encounter substantial declines in living standards
rather than endure the problems associated with their marriages.

Comparison with the General Community
So far, the analysis has provided insight into changes in standards of living since
separation. Some respondents who appeared to experience deteriorating economic
situations may still have maintained fairly high standards of living compared with
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the general community. By contrast, respondents whose circumstances seemed to
improve with time may have suffered considerable economic hardship over the
two periods of time.
The analysis of relative changes in living standards needs to be supplemented
with some form of comparison of the absolute levels of economic welfare of the
sample with the general community. This can be made by reference to poverty line
estimates, which provide basic minimum stanqards of expenditure for different
types of households. Because pre-separation household incomes were converted to
1984 dollars, after-housing poverty lines provided for the June quarter of 1984
(Institute of Applied Economic and Social Research update) were used for both the
income data for the pre-separation period and for 1984. Since emphasis will be
placed on the differences between groups rather than on the precise measures
derived for each person, this approach seems acceptable. However, results must be
thought of as crude measures only.
Using updated poverty lines, Burbidge (1984) provided estimates of the proportion of different household types which were below the poverty line in 1978-79
and in 1981-82. One group examined by Burbidge comprised couples with two
children, where at least one of the parents was assumed to be in the labour force
(that is, employed or looking for work). In general, the household composition of
this group is similar to that of the younger group of respondents (in the present
study) for the pre-separation period. It is therefore useful to compare the proportions of such people who were ranked below the poverty line.
Burbidge found that the proportion of couples with two children who were
below the poverty line increased from 6 per cent in 1978-79 to 9 per cent in 198182. These results are fairly close to those obtained for the younger respondents in
the present sample for the pre-separation period; 9 per cent of men and 11 per cent
of women respondents appeared to be below the poverty line during this period.
Thus, the present study appears to contain a fairly representative sub-group of
younger people who were below the poverty line prior to separation.

Poverty-affluence status offarriily types
The Commission of Inquiry into Poverty (1975) maintained that it had set the
poverty line at an austere level. People ranked below the poverty line were viewed
as 'very poor'; those with rankings from the poverty line to 20 per cent above it were
classified as 'rather poor'; these groups, taken together, were described as 'poor'.
Table 6.4, shows the 'poverty-affluence' status of respondents in each family type
for the pre-separation period and for 1984.
Prior to separation, up to 12 per cent of respondents in each group appeared to
be 'very poor'. There were marked differences between the sexes in the nature and
levels of changes in these proportions over time. The greatest changes in the proportions of men below the poverty line were among those who became single
fathers, and those who, in 1984, were repartnered and child-free. The proportions
of 'very poor' among repartnered child-free men decreased from 10 to 2 per cent.
Prior to separation, none of the men who became single fathers were ranked below
the poverty line; by 1984, 12 per cent were in this position.
There was a small decrease in the rates of 'very poor' among repartnered
women living with children (from 12 to 8 per cent). For the other two groups of
women, the changes in the proportions of'very poor' seemed particularly dramatic.
Of women living alone, the proportion ranked below the poverty line increased
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Status relative to poverty line (PL)8: men and women in different family types in

1984
Family type
Men
Standard of
living

Pre-separation
Below PL

Women

alone
%

couple,
no
children
%

couple
with
children
%

couple,
no
children
%

couple
with
children
%

8

10

8

0

7

b

12

9

18

10

9

25

4

b

4

10

48

49

57

53

19

b

56

47

b

28

34

100

100

sole
parent
%

alone
%

sole
parent
%

0-20%
above PL

21-100%
above PL

101+%
above PL
Total %
1984
Below PL

26

31

26

22

70

100

100

100

100

100

6

2

12

12

41

b

8

35

7

3

13

3

15

b

16

19

32

20

48

44

15

b

52

41

0-20%
above PL

21-100%
above PL

101+%
above PL
Total % (n)

55
75
100(101) 100(61)

Median % above PL
Pre-separation 62
In 1984
106

62
143

27
41
29
100(93) 100(32) 100(27)
62
57

55
88

126
20

b

-(16)
84
101

24
100(98)
62
57

5
100(192)
70
15

1984 household income was first adjusted for mainte"nance payments and pre-separation income was
expressed in 1984 dollars. The after-housing equivalence scale was used.
b Not reliable due to small number of total cases.
a

from 7 per cent to 41 per cent over the period investigated. All these women living
alone belonged to the older age group, 48 per cent of whom said they relied mainly
on some form of Social Security for their main source of income for 1984. Given
their age, these women may have little chance of extricating themselves from any
financial difficulties encountered (for example, by repartnering or finding well paid
jobs). By putting their families before career development during marriage (see
Chapter 5), they placed themselves in vulnerable economic positions. However, as
will be seen later, such high rates of poverty are only indicated if no account is made
of home payment commitments.
A large increase in the incidence of 'very poor' women was also apparent for
those who became single mothers in 1984 (from 9 to 35 per cent). All women who
were living alone were older, whereas 83 per cent of single mothers were in the
younger group. As for the older single women, approximately half the single
mothers said Social Security benefits were their main sources of income for
1984.
The proportion of single mothers with incomes below the poverty line was
lower than that observed by Burbidge for Australia for 1982 where at least half the
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sole parents with children had incomes less than the poverty line. This difference
probably reflects the upper socio-economic bias ofthe present sample. Even with
this bias, single women were in danger of falling into poverty.
When 'very poor' and 'rather poor' respondents are combined as a general
'poor'"group, poverty decreased for three of the four groups of men, and increased
for the three groups of women. Prior to separation, around 17 per cent of men and
women living with partners and children were 'poor'; by 1984, around 25 per cent
were 'poor'.
Of women living alone, the proportions classified as 'poor' increased from 11
per cent pre-separation to 56 per cent in 1984. Similarly, the incidence of such
poverty for women who became single mothers increased from 19 to 54 per cent
over the two periods of time. Repartnering, for women in particular, tends to fall
with age and years since divorce (ABS, Catalogue No. 4411.0). Many women,
divorced in 1981 and single in 1984, are unlikely to repartner and hence to improve
their financial circumstances. Older respondents, especially, are likely to remain
single.
By 1984, respondents who appeared to be particularly prosperous were repartnered child-free men. Seventy-five per cent had household incomes which placed
them over 100 per cent above the poverty line. Whereas 41 per cent of single fathers
had 1984 incomes more than 100 per cent above the poverty line, only five per cent
of single mothers were in this position. Table 6.4 suggests that the incidence of such
'prosperity' increased for men who became single fathers and decreased for women
who became single mothers.
More men than women living alone had 1984 incomes over 100 per cent above
the poverty line (55 per cent versus 29 per cent). Women in this group seemed
unusual in the sense that, prior to separation, 70 per cent gave household incomes
which were at this 'prosperous' level relative to costs; only 26 percent of men living
alone gave pre-separation incomes of this level. This difference can partly be
explained in terms of the ages of the two groups. All women, but only 42 per cent of
men living alone in 1984, were in the older age group. Prior to separation, such
older people are less likely to be poor than younger people, given household income
differences and the high costs imposed by dependent children.
The medians provided in Table 6.4 suggest that, on average, repartnered men
and women living with children were ranked at much the same level above the
poverty line for both time periods. The median levels above the poverty line
increased over the two periods for all other groups of men and for the small group of
repartnered women not living with children. The medians for the two single groups
of women decreased. The greatest average reduction occurred for women living
alone. Prior to separation, this group was ranked at 126 per cent above the poverty
line, whereas the median for 1984 (20 per cent) placed them at the 'rather poor'
threshold. Single mothers were also placed within this 'rather poor' category.
The above pattern of differences in the average living standards of family type
groups was retained when the possible confounding effects of age and separation
interval, household job status and pre-separation living standards were controlled.
Thus, repartnered child-free men prospered the most.
These results, once again, illustrate the fact that men usually retain the major
income-earning asset of the household (their earnings) and leave behind most of
the costs of raising their children of the first marriage. Women, on the other hand,
lose this income-earning asset, but retain most of the cost burdens of raising children. Debts taken over by men and other payments for children in addition to
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regular maintenance would have to be extremely large to compensate for these cost
burdens and losses in income apparent for women.
Women living alone or as sole parents may have been poor on the basis of
income, but wealthy in terms of assets. To test the validity of this, the share of the
estimated net value of assets received by these women at the time of property
distribution was ascertained (see Chapter 9 for details). Single women were divided
into three groups according to poverty-affluence status, and the proportions
derived for each group with different estimated asset values. According to the
estimates shown in Table 6.5, the 'income poor-asset rich' situation was unusual
for women living alone or as sole parents. Those below the poverty line were most
likely to have the lowest net value of assets of the three poverty-affluence groups
(61 per cent), followed by the 'rather poor' group (54 per cent); those whose incomes
placed them above the 'rather poor' classification were least likely to have the
lowest value of assets. In other words, income poverty tended to correspond with
relative deprivation in assets.

Table 6.5 Estimated value of assets at distribution on divorce for those with different
income poverty-affluence status: women living alone or as sole parents
1984 poverty-affluence status
Money value of share at distribution

< $30000
$30 000-$49 999
$50 000-$99 999
$100000 +
Total % (n)

below poverty
line

0-20% above
poverty line

21+% above
poverty line

%

%

%

61
19
12
8

54
20
18
8

41
32
18
9

100(77)

100(39)

100(100)

In order to assess whether the costs of setting up new households altered living
standard estimates presented above, another set of estimates was developed for
1984, using household income less home payments and the before housing equivalence scales and updated poverty lines.
Compared with the earlier assessment, there were fewer men living alone who
appeared 'poor' with this new approach (7 versus 13 per cent) but the proportions of
men in other groups who would be classified as 'poor' was much the same as that
suggested in Table 6.4. Fewer single women were 'poor' and this was particularly so
for the older women living alone, where poverty estimates fell from 56 to 15 per
cent. The proportion of single mothers defined as poor fell slightly from 54 per cent
to 48 per cent. Thus the general picture indicated in Table 6.4 holds up with this
analysis for all but the single women living alone (of whom 63 per cent had no home
payments owing). As long as the latter have no home payments most do not seem in
danger of falling into poverty. Of course they-may well have great difficulty in
meeting the costs of home repairs, given their low incomes - the lowest of any
family type group. Those below the poverty line had home payment commitments
while 74 per cent of those above the poverty line had no such commitments.
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Effects on living standards of children
The effects of marriage breakdown on the children were assessed by analysis of data
on the younger women who were living with both children (Table 6.6).
Upon separation, most of these children appeared to experience financial
upheavals. In fact, Table 6.6 suggests that the families of the better-off fathers (the
21 per cent with pre-separation incomes of $400 or more) were more likely than
those ofless well-off fathers to have been dependent on the State at some stage after
separation (83 per cent versus under 70 per cent). This trend reflects the fact that the
wives of these well-off husbands tended, before separation, to be financially dependent on their husbands (see Chapter 7).
Table 6.6 Measures of financial well-being of children living with their mothers' postdivorce according to their fathers' pre-separation income level
Fathers pre-separation net
income level per week in 1984
Measure o/well-being

Ever on social security benefits since the separation
On social security benefits at the time of interview
Per cent below the poverty linea
Per cent below or less than 20 per cent above the
poverty line ab

less than

$300-

$400 and

$300

$399

over

%

%

%

64

69

83

39

47

27

31

52
26

43

53

46

a Based on total household income and after-housing equivalence ratings.
b Henderson refers to this group as 'poor' (Commission a/Inquiry into Poverty, 1975).

By 1984, families ofthese well-off husbands were still more likely than those of
the least well-off group to be relying upon the State (52 per cent versus 39 per cent).
This was partly related to the fact that the former wives of the wealthiest men were
less likely to have remarried than the former wives of the least wealthy (46 per cent
versus 26 per cent). Indeed, families of the wealthiest and least wealthy fathers
seemed just as likely to be 'poor' (43 per cent and 46 per cent). Ifhome payments are
subtracted from household income and before-housing equivalence scales are
used, then such poverty was apparent for 36 per cent of those with the wealthiest
fathers and 42 per cent of those with the least well-off fathers.
These economic circumstances would have long-term consequences. For
example, post-school educational opportunities for many children would be restricted as a result of marriage breakdown, because of the costs involved in further
education. Such long-term effects are suggested in a study of youth based on ABS
1981 Census data (Kilmartin and Wulff, 1984) which highlighted the profound
effect of variation in financial circumstances for children in one- and two-parent
families. They found that divorce tends to produce poverty and, as a result, education and career disadvantages for the children. In other words, divorce can be a
common fundamental cause of deprivations for children which may continue
throughout adult life.

Costs of child care for single parents
Single mothers who work are confronted with additional costs as a result of their
work. Not only are they faced with extra costs such as travel and extra clothes, they
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may have to meet weekly child care or school holiday expenses as well as the
'hidden' costs (Lovering, 1984) associated with their limited time to shop for
specials, prepare low cost meals and sew clothes. For many, the costs of working
may outweigh the benefits.
There were only six single fathers and 39 single mothers who had weekly child
care expenses for children under 12 years old. For men, these costs ranged from $2
to $60; for women, they ranged from $2 to $100. Only one single father and 16
single mothers had child care expenses for school holidays, with costs ranging from
$5 to $120 per week. All six single fathers, and 31 of the 39 single mothers had paid
jobs. Over one-third of these women with paid work said that they were paying at
least $30 weekly for child care, and half had child care expenses for school holidays.
Direct child care costs of these working single mothers represented, on average, five
per cent of their total household income estimates, although four women were
paying between 25 and 33 per cent.
In economic terms, work which entailed child care costs would not be a viable
option for many single mothers given their earning capacities. The incentive to
work would be further undermined by resulting reductions in Social Security payments. Single working mothers with child care costs tended to have relatively high
incomes (median of$300 net per week), particularly when contrasted with incomes
of younger employed single men and women (median of $285 and $260 respectively).
One way of assessing the economic viability of work for single mothers
involves a comparison of their incomes less child care expenses with the amount
derived from the full Supporting Parent's Benefit plus Family Allowance. Twentyfour of the 31 single women with paid work and child care expenses had two
dependent children under the age of 12 years. When child care expenses were
deducted, their incomes were still well ahead of the rate provided by the full Supporting Parent's Benefit plus Family Allowance ($135) for a sole parent with two
children. For only one woman was the net result lower than the Benefit, while over
half had incomes, less child care expenses, which were more than $100 above the
Benefit.

PERCEPTIONS OF FINANCIAL CIRCUMSTANCES
A common assumption which leads many Australians to hold tickets in lotteries
each week is that money buys happiness. Accordingly, it is tempting to assume that
the men not living with children would feel most content, given their relative
financial prosperity, while the declining economic circumstances of single women
would lead them to feel dejected about life in general. However, many other factors
contribute to general feelings of stress or well-being, some of which are discussed in
Chapter 15. The relationship between 'objective' financial circumstances and satisfaction with these circumstances is examined in this section.
Respondents were asked to indicate how satisfied they felt with various
aspects oftheir lives on nine point scales ranging from 'terrible' (1) to 'delighted' (9),
including how satisfied, or dissatisfied, they felt a-bout their household incomes for
three periods oftime: pre-separation; the first three months after separation; and at
the time of the interview in 1984. Respondents were also asked to predict whether
circumstances would improve, deteriorate, or stay the same, over the next two
years.

Figure 6.6 Mean ratings of satisfaction with household income for the three periods by
family type at interview and sex of respondent
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Satisfaction by Family Type
Figure 6.6 depicts the mean satisfaction ratings for household income for three
periods: pre-separation; first three months of separation; and 1984. Ratings of 1 to
4 imply dissatisfaction, 5 indicates mixed feelings and higher ratings suggest
satisfaction.
The means for the pre-separation period ranged from 5.1 (for all women except
single women living with children) to 6.0 (for single fathers). As expected, preseparation ratings did not differ significantly.
Across all groups, satisfaction recalled for the separation period was lower than
that indicated for the pre-separatioQ or 1984 periods. Repartnered women with
children in 1984 seemed the least satisfied at separation while their male counterparts appeared the most satisfied (with an average score suggesting mixed feelings).
Men in this group may have gone to live with new partners early on after separation, while repartnering for women with children may have occurred later. For
each sex, no significant differences in satisfaction with household income emerged
between family types for the early period of separation.
Data concerning household income immediately following separation were
not collected. Some respondents would have lost the incomes of their spouses
before repartnering. Thus, the relatively low levels of satisfaction for this period are
understandable. Morale during this period would be very low for many and hence
appraisal of most aspects of life may tend to be negative.

Men's ratings of satisfaction with household income
Men with the highest living standards in 1984 (repartnered child-free men)
expressed the greatest satisfaction with 1984 household income compared with
other men. They were the only men who expressed significantly greater satisfaction
with 1984 household incomes than with pre-separation incomes (p<.05); only 15
per cent indicated dissatisfaction or mixed feelings about their 1984 household
incomes.
It was expected that men living alone would express relatively high satisfaction
in line with their comparatively high financial status, but they appeared to be the
least satisfied. Although three-quarters of these men experienced improved living
standards by 1984, 30 per cent were dissatisfied or had mixed feelings about their
1984 incomes, while only 23 per cent whose average living standards changed little
(those repartnered and with children) expressed such low satisfaction.
For the other groups, average satisfaction levels for these two periods were
close in value. This trend is consistent with the fact that the average standards of
living ofthese groups of men were, at worst, similar to those experienced prior to
separation.
Many men living alone may have been unhappy with life in general, whereas
men living with partners but no children may have been the most content of the
four family types. Differences in general morale may have influenced appraisal of
specific aspects of life, including household income. To test this proposition, the
ratings of ' life as a whole' for 1984 obtained for male family groups were compared.
Men living alone and single fathers obtained the lowest mean rating (6.4 and 6.2
respectively); the highest mean rating was obtained for repartnered child-free men
(7.4).
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For each of the nine ratings of aspects oflife (apart from 'life as a whole'), men
living alone obtained the lowest, or second lowest mean rating of any of the groups.
Repartnered child-free men obtained the highest mean rating for all but one of the
aspects oflife. The exception concerned ratings of the well-being of the children of
the first marriage (where single fathers indicated the highest satisfaction). Many of
the other aspects of life pertained to objective financial circumstances such as
material circumstances, jobs, housing, respect and recognition, and acceptance by
others. The comparatively high satisfaction expressed by repartnered child-free
men for these aspects oflife was probably influenced by positive morale and their
relatively high financial status.

Women's ratings of satisfaction
Repartnered women were expected to express greater satisfaction with 1984 household incomes compared with single women, and this prediction was borne out
(Figure 6.6). The highest mean satisfaction rating for 1984 household income was
derived for repartnered women living with children. Repartnered child-free
women had second highest satisfaction, followed by women living alone. Single
mothers had lowest levels of satisfaction with 1984 household income. Dissatisfaction or mixed feelings were expressed by 55 per cent of single mothers, by 37 per
cent of women living alone and by 20 per cent of repartne red women living with
children.
There were significant differences in the mean ratings of household income for
the pre-separation period and for 1984 of repart ne red women living with children
and single mothers. Repartnered women with children rated 1984 incomes in a
more favourable light than their pre-separation incomes (p<.001); they appeared
also more content with 'life as a whole' in 1984 than before separation and
expressed greater satisfaction with all the other aspects of their lives in 1984 compared with other women. Thus, even though their pre-separation and 1984 household incomes were similar, their general contentment with life may have stimulated favourable views of life in 1984, including household income.
Single women were expected to express lower satisfaction with their 1984
household incomes than with pre-separation incomes. Lower satisfaction was evident for the single mothers, but not for women living alone whose ratings were
directly opposite to that predicted. As noted earlier, although these women had the
lowest average household incomes of all groups, most did not have home payment
commitments. The fall in satisfaction with income for single mothers represents a
sharp contrast to all other ratings for these women. They indicated higher satisfaction with life in general and the other eight aspects of life investigated by the
study. Of female groups, however, single mothers were least satisfied with their
1984 material circumstances, household income and freedom.
For men, differences in satisfaction were explained almost entirely by differences in morale; for women, morale only explained some of the relationship
between family type and satisfaction.

Predictions About the Future
Respondents were asked about their expectations for the future and to indicate
whether they expected circumstances to improve, remain the same, or deteriorate
in two years time. Results are presented in Table 6.7.
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Table 6.7 Predictions about future circumstances according to family type a
Family type
Women

Men
Prediction

Improve
Stay the same
Deteriorate
Don't know
Total %(n)

alone
%

couple,
no
children
%

couple
with
children
%

49
24
4
23

45
49
3
3

56
23
5
16

100(100)

100(60)

100(93)

sole
parent
%

56
22
22
100(32)

alone
%

37
37
15
II

100(27)

couple
with
children
%

sole
parent
%

67
22
2
9

52
22
7
19

100(98)

100(192)

a Data for repartnered child-free women are not presented owing to small number of cases (16).

The most common prediction was that household incomes would improve;
relatively few,felt that income would fall. Women living alone were more likely
than others to predict falling incomes. Compared with others, uncertainty about
income was expressed more frequently by men living alone and by sole parents. For
some, this may simply reflect uncertainty about the likelihood of rep artne ring and
about the effects repartnering might have on financial circumstances.
It is not really possible to infer level of optimism or pessimism simply on the
basis of predictions about the future. However, since most of the repartnered
women who were living with children expressed satisfaction with their financial
circumstances, and since most predicted improving circumstances, it can be
assumed that they were generally optimistic about their financial and material
welfare.

CONCLUSION
The chapter has given an analysis of changing financial circumstances based on
estimates of household income and household compositions. Although there is no
doubt error in the specific estimates of income, the data provided by former
couples suggest the general picture concerning changes in household income and
financial circumstances can be accepted as valid. The main trends concerning
changes in household income are:

Both sexes
• Both sexes indicated losses in income, but women experienced far greater losses
than men.
• For both sexes, the apparent fall in household income was greater the higher the
I
pre-separation income.
• Women in each age and separation interval group reported greater decreases in
income than male counterparts. The greater losses indicated by women could not
simply be explained in terms of differences in 'starting points'~
• Differences in housing costs did not compensate for the differences in income
between men and women.
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• The greater losses apparent for older than younger respondents partly resulted
from the greater incidence of retirements or retrenchments among the older
group.

Women
• Women in each of the three pre-separation income groups reported greater falls
in income than men in the same groups.
• Older women reported greater losses in income followed by younger women
separated for no more than three years; smaller overall losses were apparent for
younger women separated at least four years prior to their interviews which
suggests that time helped younger women improve household incomes.
• Women's greater losses than men could partly be explained by systematic sex
differences in sources of income.

Men
• Older men reported greater income losses than their younger counterparts, while
the two younger groups of men indicated the smallest losses of the six groups of
respondents classified according to sex, age and separation interval.

Marital status
• Repartnering represented an effective economic adjustment for both sexes and
for older and younger respondents in that it restored household incomes to levels
close to, or above, those encountered prior to separation. Thus, the differences in
the repartnering rates of various groups were partly responsible for some of the
above trends. By 1984:
Over half the men and 'only one-third of the women were living with
partners.
Men in each age and separation interval group were more likely to have
repartnered than women.
Younger respondents who had been separated for at least four years had the
highest rate of repartnering, while older respondents had the lowest rate.
• The only effective economic adjustment which appears to occur with time for
women is repartnering; that is, unless they repartner, women do not seem to
improve their household incomes with time. The impact of repartnering upon
household income appeared to be greater for women than for men, because men
(or male partners) tended to be the main income-earners of households.
• Single women reported much greater losses in income than single men; irrespective of age or separation interval, single women's incomes had halved.
Estimates of household income alone provide incomplete information about
financial progress, because no account is taken of the accompanying changes in
needs. With the use of equivalence scales, rough estimates of changes in respondents' living standards were derived for four family types: those living alone; with
partner only; with children only; and with partner and children.
This analysis showed that, depending upon family type, men seemed as well
off, or better off, in 1984 than in their last year of marriage. Those better off were
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likely to be either living alone, with partners only, or with children only. On average, men living with partners and children had much the same living standards for
the two periods.
Like men, women living with partners and children also had the same average
living standards and much the same family circumstances for the two periods.
However, two groups of single women, those living alone and those living with
children, tended to experience declines in living standards.
For men, presence or absence of children in households contributed to differences in economic welfare, although no more than 12 per cent of men in each
family type had 1984 household incomes below the poverty line.
The presence or absence of partners was the critical factor associated with
economic welfare for women. Those living alone, or with children only, tended to
suffer falls in living standards, and were also at risk offalling into poverty, a trend
particularly compelling given the upper socio-economic bias of the study sample.
However, once 1984 home payments were taken into account, rates of poverty
among older women living alone were considerably reduced.
Since only one-third of women had repartnered, the declines in living standards and the risk of sliding into poverty applied to most women. Given that
repartnering declines with age and length of time since divorce, it seems unlikely
that many women who divorced in 1981 would repartner after 1984 and thereby
improve their financial circumstances. Older women (all of whom had divorced in
1981) are particularly unlikely to repartner.
The majority of children of first marriages were living with their mothers in
sole parent households. Hence, these children also suffered declines in financial
circumstances and many fell into poverty.
Consistent with findings from overseas studies, this study also shows that
economic repercussions of marriage breakdown are far worse for wives and children than for husbands. Decisions made during the marriage for the economic
welfare of the family unit are advantageous for men but penalise women if marriage
breakdown occurs. At present, women receive no compensatiori for opportunities
lost because of decisions for the benefit of the marriage partnership and for child
rearing.
Ratings of satisfaction with 1984 household incomes were not always consistent with the nature of differences in financial circumstances. As expected, repartnered child-free men appeared to be more content than others with household
incomes. However, men living alone expressed the lowest levels of satisfaction,
even though previous analysis suggested their financial circumstances had
improved. Differences in the morale of the groups of men seemed to account for
their varying ratings of household income. Although men who are feeling unhappy
about their lives may be less likely to repartner, it seems likely that men living alone
miss the company of partners and perhaps family life to an extent that they are
unable to appreciate their improved financial circumstances.
The satisfaction ratings of women were generally consistent with expectations.
Repartnered women expressed greater satisfaction with household incomes compared with single women, and those living with children seemed to be particularly
happy, not only with family income but with life in general.
These trends highlight the difficulties in assessing economic or general wellbeing on the basis of objective data alone, as Headey and Wearing have
argued:
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... a family or community is good to the extent that itfeels good. People enjoy a high
quality of life to the extent that they l!ubjectively experience a sense of well-being
(1981, p. ii).

It appears that the repartnered people were in better 'personal' positions to appreciate any financial advancements encountered. Men who were living alone did not
seem to enjoy a quality oflife which their improved economic circumstances might
warrant. Single mothers were in particularly difficult positions from both an objective and personal perspective.
The assessment of living standards assumed that the benefits of household
income were shared equitably among household members. This is obviously not
always the case, although some respondents may have felt in better positions
because they had greater control even if over lesser income than prior to separation.
This issue is addressed in the next chapter which deals with financial arrangements
within households and changes in personal income since separation.

7
FINANCIAL ARRANGEMENTS
AND PERSONAL INCOME
Ruth E. Weston

Money management, budgeting and the distribution of finance within a household
can represent a major source of conflict between partners which contributes to
marriage breakdown. Conflict is perhaps more likely to occur when one partner is
financially dependent on the other. In this chapter, the financial arrangements
reported by respondents together with personal incomes of men and women during
the pre-separation period and 1984 are examined. Further, comparisons are made
of the circumstances of women who differed in personal income level prior to
separation.
In Chapter 6, assessment of living standards was based on household income
relative to costs, an approach which Edwards (1983) and Pahl (1984) have pointed
out assumes couples pool income and receive equal benefits from the pooled
resource. However, both authors found that financial arrangements vary greatly
between households, and that living standards of household members may differ.
For example, although household income may be well above the poverty line,
inequitable income distribution may lead some members of the household to live
in 'hidden' poverty - a situation which can occur when one partner retains most of
the earnings and allots little to meet the needs of other members. However, extreme
inequity of income distribution is unlikely to operate to such an extent that the
major trends concerning standards of living described in Chapter 6 are
invalidated.

FINANCIAL ARRANGEMENTS
Information concerning the financial arrangements ofthe households was collected
in the present study. First, if both partners were earning incomes prior to separation, respondents were asked to indicate the extent to which the two incomes were
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kept separate or combined. Secondly, respondents were asked to indicate the level
of control over household income of each partner. Here, the person in control was
defined as the partner 'who makes the big decisions about whether or not to make a
major purchase'. Edwards (1983) also used the concept 'financial control' to refer to
the responsibilities held by each partner in major expenditure decisions.
Although data concerning financial arrangements are very subjective, they
represent respondents' views about issues which are fairly abstract. The main problem is whether or not one group provided biased viewpoints in a consistent direction. That couples do not always agree about these matters is evident from some of
the results presented in Chapter 12. Of major importance to this chapter are the
perceived changes in arrangements which occurred for those who repartnered.

Changes in Financial Arrangements Post-separation
Financial arrangements made within new partnerships may differ markedly from
those which were apparent towards the end of an earlier partnership. To compare
such arrangements for the pre-separation and 1984 periods, data for repartnered
people, who lived in two-income households during both these periods, were
analysed (48 per cent of the repartnered men and 72 per cent of the repartnered
women). Table 7.1 shows financial arrangements reported by these people.
Table 7.1

Financial management arrangements prior to separation and in 1984 of de facto
and remarried respondents belonging to two-income families during both
periods
Pre-separation

Financial
management
Mainly, totally
separate
50% of income
combined
Mainly, totally
combined
Total % (n)

In 1984

Women

Men

Men

Women

de facto remarried de facto remarried de facto remarried de facto remarried
%
%
%
%
%
%
%
%
20

26

27

42

61

26

51

29

19

12

12

7

3

10

12

7

61
100(36)

62
100(50)

61
100(41)

51
100(59)

36
100(36)

64
100(50)

37
100(41)

64
100(59)

For the pre-separation period, there was little difference in the proportions of
de facto or remarried men who indicated that their incomes were totally or largely
combined with former spouses' incomes (61 per cent versus 62 per cent). For 1984,
fewer de facto than remarried men mentioned the combining of incomes with
partners (36 per cent versus 64 per cent). Similar trends were apparent for women.
Sixty-one per cent of de facto women and 51 per cent of remarried women reported
that their incomes were totally or mostly combined with their spouses' prior to
separation. For 1984, 37 per cent of the de facto women and 64 per cent of re married women indicated the combining of income ~ith partners.
These trends do not necessarily reflect any sinister or unfair allocation of
resources among de facto couples. A greater incidence of pooling of resources is
expected among married than de facto partners, because the former have made
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personal and economic commitments to each other which are both publicly and
legally acknowledged. The level of commitment made by de facto couples, on the
other hand, can vary according to the 'stage' of the relationship. Some de facto
couples may see their relationships as entailing the same level of commitment as
expected in marriage; for others, the relationship is probably seen as a steppingstone towards marriage.
Control over finances appeared to have changed since separation for both de
facto and repartnered respondents. Table 7.2 shows a greater tendency for both
groups to report more shared decisions on expenditure in new partnerships than
during their pre-separation periods. Unlike the previous table, both those living in
one- or two-income households are represented.
Table 7.2

Perceived financial control prior to the pre-separation and in 1984 of de facto and
remarried respondents
Pre-separation

The partner
with control

Mainly, totally
self
Shared equally
Mainly, totally
partner
Total % (n)

Men

In 1984

Women

Men

Women

de/acto remarried de/acto remarried de/acto remarried de/acto remarried
%
%
%
%
%
%
%
%

22
58

33
47

34
36

23
37

14
74

14
82

34
60

20

20

30

40

12

4

6

100(50)

100(111) 100(50)

100(79)

100(50)

100(111) 100(50)

9
81
10
100(79)

As far as major purchases were concerned, equal sharing in the decision
making process was reported by 58 per cent of the de facto men and 36 per cent of de
facto women prior to separation; for 1984, this had increased to 74 per cent of men
and 60 per cent of women. Among remarried men, shared financial decisions were
reported by 47 per cent for the pre-separation period and 82 per cent for 1984. For
remarried women, parity in the decision process increased from 37 to 81 per cent
over the two periods. On face value, it appears that the potential for equitable
income distribution is greater at the beginning of new relationships than at the end
of first marriages.
The relatively high incidence of unequal sharing of decision making towards
the end of first marriages may reflect the deterioration of the couples' relationships.
In the early part of their first marriages, partners may have contributed more
equally to such financial decisions. Thus, the differences in the incidence of equal
financial control for the two periods of time may reflect differences in the 'life cycle
stage' of the partnerships. An alternative explanation is that respondents decided to
make different arrangements about these matters in their new relationships.
The trends suggest that the greater commitment implied by remarriage, compared with de facto relationships, led more remarried than de facto couples to pool
their incomes as both had done in their first marriages. However, for both groups,
the incidence of equal control in decisions to purchase major items was greater for
1984, compared with the pre-separation period. Decisions to make major household purchases which would become joint assets are likely to be more frequent for
remarried than de facto couples.
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Income Pooling and Sharing of Financial Control
Although other combinations of financial management and control may result in
equitable sharing, the potential for inequity in the sharing of benefits from the total
household income would be reduced if most of the income was pooled, and couples
took equal responsibility for major purchasing decisions.
To assess the perceived changes over time in the extent to which respondents
pooled income and shared control, repartnered people who lived in 'two-income'
households prior to separation and in 1984 were selected for analysis (Table 7.3).
The proportions of respondents are set out in Table 7.3. Prior to separation, 29 per
cent of men and 27 per cent of women from two-income families reported that their
incomes were mostly or totally pooled and that financial control was shared
equally.
Table 7.3 Perceived financial management and control of de facto and remarried
respondents from two-income families for both the pre-separation period and

1984
Pre-separation
Arrangement

Men

In 1984

Women

Men

Women

de facto remarried de facto remarried de facto remarried de facto remarried
%
%
%
%
%
%
%
%
Incomes mainly, totally separate
Control mainly,
totally self
4
3
Control shared
equally
16
15
Control mainly,
totally partner
4
50% of incomes combined
Control mainly,
totally self
2
Control shared
equally
17
7
Control mainly,
4
totally partner
Incomes mainly, totally combined
Control mainly,
totally self
17
15
Control shared
equally
28
30
Control mainly,
totally partner
17
21
Total %(n)

100(30)

100(47)

II

9

10

2

20

2

3

10

34

17

17

19

10

21

13

6

6

7

6

3

6

3

6

4

11

9

4

9

11

2

53

29

60

2

2

3

3

3

26

11

26

28

9

14

100(35)

100(57)

40

100(30)

100(47)

100(35)

100(57)

Indeed, the most commonly reported arrangement for both the pre-separation
period and for 1984 was 'combined income-equal control'. The only exception to
this occurred for de facto women for the pre-separation period; 26 per cent indicated 'combined income-equal control', and the same proportion indicated 'combined income-personal control'.
For each ofthe groups represented in Table 7.3, the proportions of respondents
reporting 'combined income-equal control' was greater for 1984 than prior to sep-
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aration. This increase may imply that 1984 arrangements differed from those
typical of the entire duration of the first marriage. Alternatively, these results may
reflect differences which tend to occur at the beginning and end of relationships; the
1984 situation characterising the 'beginning' phase and the pre-separation period
representing the 'end' phase.
The greatest increase in the apparent incidence of the 'pooled income-equal
control' occurred for remarried women (28 per cent to 60 per cent) followed by
remarried men (28 per cent to 53 per cent); the increase for de facto women was
small (26 per cent to 29 per cent). Remarried people were more likely than de facto
people to report that in 1984 their incomes were pooled and financial control
shared equally; for remarried and de facto women, 60 per cent and 29 per cent
respectively; for men, 53 per cent and 40 per cent respectively.

PERSONAL INCOME
Edwards (1983) observed in her analysis of 50 couples that some women were
concerned about having money of their own. She suggested that the value women
placed on having income of their own may be influenced by their level of control
over the family finances. Indeed, several studies have suggested that some separated or divorced women were unhappy with the limited control they had over the
household income during the marriage. Pahl (1978) found that women who were
abused by former spouses often chose to become single mothers in order to have
control over the (reduced) family income. And other studies have identified
women who felt that they were in better positions on Social Security benefits than
during the marriage, presumably because they had control of this money (Houghton, 1973; Evason, 1980; Binney, Harkell and Nixon, 1981).
In at least four Australian studies (Clemenger and Reark, 1984; Edwards, 1983;
Harper and Richards, 1979; Richards, 1978), the desire for financial independence
was a common reason for women seeking or holding paid employment. However,
not all women represented in these studies were concerned about earning their own
income.
Many other factors need to be taken into account before predictions about the
perceived importance of having one's own income can be made. Some women,
although not in paid employment prior to separation, may have enjoyed assets such
as quality cars, houses and so on, even though they had little control or management of family finances. For those whose household income had dropped below
the poverty line, greater access to, and control of, family income in 1984 may have
provided little compensation. The problems of maintaining a household and raising children on markedly reduced finances may outweigh the benefits of having full
control over income. Others in the same circumstances may feel that they are in
better positions than they were prior to separation, despite their greater poverty.
However, before attitudes to financial circumstances are examined, levels of personal income, both prior to separation and in 1984, will be discussed.

Sex Differences in Personal Income Levels
Personal income is income which respondents alone received. In 1984, women's
personal income comprised income from all sources including child or spousal
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maintenance paid by former husbands; for men, personal income represented
income received from all sources less any maintenance which they paid. The
following analyses are based on the data for 348 men and 411 women who provided
estimates of their personal incomes for both the pre-separation period and for
1984, representing 94 per cent of the men and 90 per cent of the women in the total
sample. As in the earlier sections of this chapter, the results are presented as 'real'
rather than 'reported' trends for the sake of brevity.
Six categories of personal income (inflated to 1984 dollars) are presented in
Table 7.4.
Table 7.4 Personal income estimates for the pre-separation period and for 1984
In 1984 b

Income

Pre-separation 8

net
per week

gross
per year

men

women

men

women

%

%

%

%

$0-$29
$30-$160
$161-$250
$251-$350
$351-$470
$471+

$0-$1510
$1511-$10 000
$ 10 001-$17 000
$17001-$25000
$25001-$38000
$38001 +

I

32
27

I

3
35
37
20
4

Total % (n)

5
16
43
20
15
100(348)

22
14
4
100(411)

9
26
40
15
9
100(348)

100(411)

Pre-separation personal income is expressed in 1984 dollars.
b 1984 personal income has been adjusted for maintenance payment or receipt.

8

Compared with the pre-separation period, more men indicated incomes of up
to $250 net per week in 1984 (36 per cent versus 22 per cent) and fewer men
reported incomes of over $350 net per week in 1984 (24 per cent versus 35 per cent).
The impact of maintenance payments in particular is reflected in these trends.
When maintenance paid out by men is not deducted from their 1984 personal
incomes, the percentage distributions for the pre-separation and 1984 incomes are
very similar. Forty-eight per cent of men who provided estimates of personal
income for the two periods were not paying maintenance. Of those who were paying, the median amount paid was $40. These payments represented, on average, 13
per cent of their total personal incomes.
The pattern of results for women differs markedly from that for men. For both
periods, more women than men indicated personal incomes of no more than $250
net per week; for the pre-separation period, 81 per cent of women and 22 per cent of
men had incomes at this level; for 1984, 75 per cent of women and 36 per cent of
men indicated this level of personal income. These sex differences reflect the
dependence of many women on their husbands' incomes prior to separation, the
dependence of many women on Supporting Parent's Benefits in 1984, the tendency
for more women than men to work part-time, and the generally lower earning
capacities of women - factors already discussed in Chapters 5 and 6.
A second trend apparent for women concerns the decrease in numbers estimating personal incomes at the lowest range. Prior to separation, 32 per cent of
women cited personal incomes less than $30 net per week indicating financial
dependence on their husbands, while in 1984, only 3 per cent were in this position.
On average those with pre-separation personal incomes of less than $30 net per
week indicated 1984 incomes of $161 net per week (median).
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While there was a small fall in the median income estimates of men since
separation (from $312 to $280 net per week), there was a rise in the median estimates given by women (from $115 to $184 net per week). As discussed earlier, the
fall in personal income indicated by men largely resulted from the maintenance
deductions made to the 1984 income estimates. Prior to separation, the median
personal income reported by women represented 37 per cent of that estimated by
men; in 1984, personal income estimates of women were 66 per cent of those given
by men (after adjustments have been made for maintenance payments). Of women
who provided the necessary personal income information, 41 per cent said that
they were not receiving maintenance; of those who were, the median amount
received was $40 per week which represented 25 per cent of their total personal
incomes.

Women's Personal Incomes
One aim of the analysis was to compare the progress of women with different
amounts of pre-separation personal income.
On the basis ofthe personal incomes earned prior to separation, three groups
of women were identified: those who were financially dependent on their husbands;
those who were supplementing their husbands' earnings; and those who appeared
to have personal incomes that enabled at least marginal independence for themselves and their two children. The dependent group were defined as those earning
less than $30 net per week (expressed in 1984 dollars), the supplementary group
earned between $30 and $134, while the independent group earned at least $135.
This latter cut-off point represented a rough approximation of the capacity of their
personal incomes to meet their own and their children's needs, based on the
Supporting Parent's Benefit and Family Allowance for a single parent with two
children. In May, 1984, a single parent with two children received $135 per week
through these two schemes, although supplementary assistance and other concessions were available.
Women's perceptions of financial 'dependence' were roughly consistent with
the foregoing classifications. Ninety-one per cent of the dependent group, 71 per
cent of the supplementary group and 49 per cent of the independent group considered their husbands provided most of the income for their households.
Prior to separation, women's personal income was affected by their job status
and qualifications, child care responsibilities, household costs and income levels of
their husbands. Personal incomes during this period may have also affected perceptions of financial control and decisions to separate.
Dependent women had relatively younger children (and hence greater child
care responsibilities) and husbands with higher incomes compared with the other
two groups. They also had the lowest household costs, as determined by equivalence scales provided by the Commission oflnquiry into Poverty (1975). Because of
lower household costs, dependent women would need less (by averages of 11 and 15
per cent) to reach the same standard of living as the other two groups. Dependent
women, then, appeared to have the greatest need to stay at home and the lowest
need to enter the workforce. Relatively few considered that they held most or all of
the responsibility for major purchasing decisions (13 per cent), while disproportionate numbers appeared to have relinquished such control to their husbands (49
per cent).
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Table 7.5 Summary of pre-separation circumstances of the three personal income groups of
women
Pre-separation personal incomes·

In paid

work b

Younger groups
Older group

Youngest child
Under 5 years old C
Number of dependent children d
0-1
2
3+
Ages of dependent children d
Under 5
5-11
12-15
16-17
18+
Qualificat ions
Degree, diploma or post-graduate degree

Income of ex-husbands·
Up to $250 per week
$251-$350 per week
Over $350 per week
(Median income)

Household incomes·
Up to $250 per week
$251-$350 per week
Over $350 per week
(Median income)
(Women's median percentage contribution to
household income)

$0-$29
dependent

$30-$134
supplementary

$135+
independent

%

%

%

22
82
18

66
70
30

88
63
37

63

52

40

10
88
2

18
75
7

21
73
6

51
57
8
5
4

39
68
14
6
10

23
69
26
14
13

18

21

37

20
36
44
($343)

41
32
27
($269)

42
36
22
($264)

17
35
48
($345)

22
24
54
($370)

5
7
88
($517)

(negligible)

(25%)

(47%)

13
10
28

21
12
19

4
4
50

13
49

31
36

22
34

15
54
31

20
51
29

131

93

19
63
18
187

Living standards
Below poverty line

0-20% above poverty line
Over 100% above poverty line
Perceived financial control
Mostly or totally self
Mostly or totally ex-husband

Perceived initiator of separation decision
Joint/neither
Mostly self
Mostly respondent
Number of cases

• Pre-separation incomes are expressed in 1984 dollars (net per week).
b Number of hours per week in paid employment was not ascertained.
C These figures refer to those in the younger sample only.
d Dependent children were defined as children who were dependent on the household income rather
than as children under 18 years of age. For ages of dependent children, percentages do not add up to 100
because some women had children represented in more than one category.
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In many ways, quite the reverse trends were apparent for independent women.
They were the least likely of all three groups to have responsibility for pre-school
children. They also tended to have the highest earning capacities, in as far as this
can be gauged from qualification level. However, this group may have had the
greatest need to work, given that they had the highest household costs and their
former husbands seemed less wealthy than the former husbands of dependent
women ($264 versus $343). However, their personal incomes appeared to boost
household incomes and living standards to levels well above those indicated by the
other two groups. These women were in the best financial positions to cope with
.separation, and slightly higher proportions of this group indicated that they had
initiated the final decision to separate compared with the other two groups.
In several instances, the supplementary women represented 'compromises'
between the other two groups. The proportion of younger sample members in the
supplementary group was lower than that for dependent women and higher than
that for independent women. Fewer supplementary than dependent women had
the responsibility for pre-school children, a constraint on the taking up of paid
work. The employment rate of supplementary women was lower than that of in dependent women fewer of whom had pre-school children, but, of course, higher than
that of dependent women. The qualifications profile of the supplementary women
suggested that their earning capacities were similar to those for dependent women,
but lower than those of independent women.
Compared with the dependent women, more supplementary women had
children who were at least 12 years old, and hence incurred relatively high household costs. Most supplementary women also experienced the additional costs of
working (such as clothing and transport). Household costs appeared higher for
supplementary women than dependent women, and their husbands tended to earn
lower incomes ($269 versus $343). However, the personal incomes earned by supplementary women brought their total household incomes to levels similar to those
of dependent women. The combined effects of costs and household income meant
supplementary women stood out in at least one respect: standard of living. Disproportionate numbers appeared to be living below or close to the poverty line
prior to separation, and relatively few experienced living standards which were at
least 100 per cent above the poverty line compared with the other two groups.

Circumstances in J984
The above-mentioned differences in family commitments, financial matters, qualifications and work status may play important roles in determining some of the
post-separation experiences of these women. Living standards represent one possible 'outcome' of importance to this study. Other variables include work status,
income sources, personal income level and general sense of well-being. For women,
marital status affects the relationship between personal income 'starting' level and
several 'outcome' variables.
The following discussion examines the relationship between pre-separation
personal income and several 1984 circumstances, including marital status, of the
three groups of women. Most women in each group were living with children of
their first marriages (Table 7.6). Because of the particular relevance to this study,
the women's household income and standards of living in 1984 are addressed
separately.
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Sources of income in 1984
After divorce, repartnering and paid work represent two major sources of income
for women. The third source is the Supporting Parent's Benefit (or Widow's
Pension).
In relation to the first source, fewer dependent women had repartnered by
1984 compared with the other two groups (21 per cent versus 39 per cent and 36 per
cent of the supplementary and independent women respectively). The relationship
between marital status and personal income, which was significant at the one per
cent level (Chi-square test), may partly be the result of greater social opportunities
provided by workforce participation.
Table 7.6 Some 1984 circumstances ofthe three personal income and marital status groups
of women
Pre-separation personal incomes 8
Single
Circumstances

Lives with children of
first marriage
In paid employment b
Pre-separation
1984
Occupation b [of those
employed)
Manager
Trades, paraprofessional
Clerical, service
Manual

Repartnered

dependent supplementary independent dependent supplementary independent
$30-$134
$0-$29
$30-$134
$135+
$0-$29
$135+
%

%

%

%

%

%

91

79

81

89

92

78

21
43

61
44

88
76

25
46

75
89

88
78

20

12

43

c

34

27

13
65
2

4
69
15

12
39
6

c
c
c

6
44
16

10
51
12

72

80

73
67

26
61

82

92

69

61

47

40

46

58

37

19
11

26
12

35
26

32
11

33
17

25
13

21
54
25

8
34
58

4
24

28

36

68

Other common
sources of income.
1984
Supporting Parent's
Benefit
Family Allowance
Payments from
ex-husbands
Shares, bonds,
trusts, interest on
savings
Rent or board

1984 personal
incomes d
Under $30
$30-$134
At least $135
Number of cases

103

57

119

Pre-separation income is expressed in 1984 dollars (net per week).
b Number of hours per week in paid employment was not ascertained.
C Unreliable due to small number employed (13).
d As for household income (unless living with others and sharing costs and incomes).
8
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The proportion of dependent women in paid work rose from 21 or 25 per cent
prior to separation to over 40 per cent in 1984, while a small fall in the employment
rates of independent women occurred (from 88 to around 77 per cent). For both the
dependent and independent groups, changes in employment rates over time varied
little according to marital status. By contrast, substantial differences in employment trends were apparent for supplementary women who were single or repartnered; for repartnered women, the employment rate rose from 75 to 89 per cent,
while for single women, it fell from 61 to 44 per cent, a fall presumably due to the
costs of child care and the poverty traps associated with the Supporting Parent's
Benefit. The dilemma of poverty traps for single women with limited earning
capacities is illustrated by the comments of one single mother:
It'sfinancially demoralising because, if you make extra money, social security takes
away some ofthe benefits. There is no wayfor me to get ahead. It would bedifJerent if I
was educated. If things break around here, they just don't get fixed. I waited six months
to get the oven fixed because I couldn't afford to pay someone. The kids miss out on the
extras because I can't earn extra money.

In relation to the third source of income, and given the criterion of dependency-independency upon which the income groups were based, pre-separation
income was strongly related to the use or non-use ofthe Supporting Parent's Benefit
for those who remained single (p<.00l). Approximately three-quarters of single
dependent and supplementary women and only one-quarter of single independent
women received this benefit in 1984.
Of the repartnered groups, 72 per cent with independent incomes prior to
separation were also independent in 1984, while 58 per cent of supplementary
women and 25 per cent of dependent women had become financially independent
by 1984.

Household incomes in 1984
Given their differential starting points, repartnering rates and reliance on social
security benefits in 1984, marked differences were evident in the 1984 household
incomes apparent for the three groups. As indicated in Chapter 6, repartnering
represents an important source of 1984 income. Unlike the men, women who
remained single tended to experience the greatest losses in household income,
irrespective of age and time since separation. The present analysis elucidates
further the relationship between marital status and household income by exploring
the possible mediating effects linked with pre-separation personal income level.
The assessment of household income and home payments was based on the 77 per
cent of women who provided details of household and personal income for the two
periods (n = 330). Figure 7.1 shows the changes in household incomes since separation of single and repartnered women in the three pre-separation personal
income groups. The 1984 household incomes are expressed as percentages of the
household incomes estimated for the pre-separation period.
On average, all groups of single women experienced 1984 incomes which were
little more than 50 per cent below the household incomes derived immediately
prior to separation. Whereas less than 20 per cent of single dependent and supplementary women estimated pre-separation household incomes of $250 or less
(net per week), by 1984, 79 per cent of single dependent women seemed in this
. . !'
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Figure 7.1
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1984 household incomes expressed as percentages of pre-separation household
incomes: single and repartnered personal income groups of women
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position. Only 5 per cent of single independent women estimated such low household incomes prior to separation, while 45 per cent nominated levels below $250
net per week in 1984. However, the loss of partners would have at least lowered the
cost burdens.
The average household incomes of the dependent and supplementary women
who had repartnered had increased since separation, while those for the repartnered independent women had decreased. These differences in trends are not
surprising, given that there was a fall in the employment rate of the latter women
and an increase in the employment rates of the other two groups. The average
changes in household incomes of the repartnered groups were not nearly as
dramatic as those of single groups, results which are consistent with those in
Chapter 6.
These results do not take into account the possible impact of home payments
on financial circumstances. Those with high disposable incomes may opt for
expensive housing, and this can distort the financial picture if such commitments
are taken into account. However, failure to consider these commitments can also
be misleading. Of the dependent groups, 15 per cent of single and 5 per cent of
repartnered women had no home payments in 1984. Including these cases, the
median home payment was lowest for single supplementary women ($36 per week)
and highest for repartnered dependent women ($79 per week).
The overall pattern of 1984 household incomes does not alter very much when
home payments are either included or excluded from household incomes: repartnered groups had higher median household incomes than single groups and, within
repartnered single groups, independent women had the highest median
incomes.
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Living standards
The 1984 living standards of respondents represents an important aspect of this
study. The results presented in Chapter 6 suggested that, if home payments are not
subtracted from household income, the proportion of single women living below
the poverty line had increased sharply since separation, while the proportions of
repartnered women who experienced living standards below the poverty line had
decreased slightly. However, once home payments were taken into account, 1984
rates of poverty were reduced for older women living alone.
Further details concerning these general trends can be examined in Figure 7.2
which shows changes in living standards of single and repartnered women in the
three personal income groups who belonged to single income unit households
(n = 317). These results are based on total household income and after-housing
equivalence ratings for the two periods.
Whereas approximately 75 per cent of single groups apparently experienced
declines in living standards between 41 and 55 per cent of repartnered groups
appeared worse off in 1984. Deficits of more than $100 net per week seemed most
typical of single and repartnered independent groups. However, these women had
higher living standards prior to separation than the other groups.
A rough estimate was made of changes in living standards when 1984 home
payments were taken into account. For the pre-separation period, total household
income and after-housing equivalence ratings were used (home payments for this
period were not known). For 1984, home payments were subtracted from household income and before-housing equivalence ratings were used. With this
approach, the proportions of single and repartnered supplementary women who
appeared worse off in 1984 fell substantially. For the single group, the proportion
worse offfell from 76 to 63 per cent; for the repartnered group the proportion worse
off fell from 41 to 27 per cent. However, with both living standard approaches,
single women in each group appeared to experience greater falls in living standards
than their repartnered sisters.
A better appreciation of the relative impacts of personal resources acquired
prior to separation and marital status upon living standards in 1984 can be derived
from Figure 7.3. This figure shows the percentages who were living either below or
above the poverty line prior to separation and in 1984, when total household
income and after-housing equivalence ratings are taken into account.
Prior to separation, the majority of women in each single and repartnered
group had escaped the 'poor' classification (that is, below, or no more than 20 per
cent above, the poverty line), and the single independent women were the most
likely to have the highest living standards (more than 100 per cent above the
poverty line).
The basic pre-separation and 1984 profiles of the three repartnered groups
were similar, with the largest proportions experiencing living standards which
placed them between 21 and 100 per cent above the poverty line for both
periods.
While most of the single dependent and supplementary women prior to separation appeared to be living well above the PQverty line, by 1984 around 68 per
cent of these two groups seemed 'poor' and close to 50 per cent had household
incomes less than the poverty line.
It appears that the 1984 financial circumstances of the majority of single independent women were not nearly as difficult as those encountered by the other two

Figure 7.2 Changes in living standards since separation for the single and repartnered
personal income groups of women
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Figure 7.3 Pre-separation and 1984 living standards of the single and repartnered women in
the three personal income groups
The single 'dependent' women
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single groups, although there was evidence of a considerable fall in living standards.
Whereas prior to separation more than half the single independent women had
incomes which placed them over 100 per cent above the poverty line, by 1984 only
15 per cent seemed in this privileged position, while 52 per cent were classified as
having living standards which were between 21 and 100 per cent above the poverty
line. Although there was an increase in the proportions who seemed 'poor', the
1984 profile of the single independent women held more in common with the 1984
profiles of repartne red groups than with those of their single counterparts. As one
independent single explained:
I feel rather privileged as I have the training. skills and personal attributes which have
allowed me to withstand the pressures of divorce. both emotionally and financially.

The overall pattern of trends for 1984 changed little when home payments
were subtracted from 1984 household incomes and before-housing equivalence
ratings used. For most groups, the proportions who would be defined as 'poor' in
1984 fell with this second approach. Around 58 per cent of the single dependent and
supplementary women seemed 'poor', while 17 to 26 per cent of all other groups
seemed to be in this position. The 1984 living standards of single independent
women remained similar to those of the repartnered groups when this approach
was used rather than the earlier one (based on total household income and afterhousing equivalence ratings).
The pre-separation circumstances of dependent and supplementary women
(for example, their qualifications, work status and child care responsibilities)
placed these women in vulnerable positions after divorce or· after marriage
breakdown. Escape from poverty was usually made possible via repartnering. In
contrast, the pre-separation circumstances of independent women enabled most of
them to avoid poverty, irrespective of whether or not they repartnered, because
they tended to have relatively high qualifications and lower child care responsibilities than the other groups. Further, most had paid jobs. It appears that the
personal resources and limited family constraints which led some women to earn
independent incomes prior to separation protected these women and their dependent children from falling into poverty when their marriages ended.

APPRAISAL OF CIRCUMSTANCES
Financial independence appears to be a common reason for married women to seek
outside employment. This does not necessarily imply that most women who
remain financially dependent on their husbands would resent their dependency.
Rather, it is possible that the seeking of employment is selective ofthose who find
such dependency difficult.
Assessment of the possible relationships between financial dependency and
satisfaction was based on nine-point ratings concerning satisfaction with the
circumstances of:
• your independence or freedom: the chance you have to do what you want;
• the income you and your family have;
• your life as a whole.
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Table 7.7 shows the mean ratings of satisfaction with household income,
independence/freedom and life as a whole recalled for the pre-separation period
and for 1984. Two-way analysis of variance was used to assess the possible effects of
marital status and pre-separation income upon satisfaction level.
Table 7.7 Mean ratings of satisfaction with three circumstances for two time periods
derived for the single and repartnered women in the three personal income
groupsa
Pre-separation personal incomes b
Circumstances
rated

I ndependencel
freedom
Pre-separation
1984
Household income
Pre-separation
1984
Life as a whole
Pre-separation
1984
, Number of cases

Repartnered

Single

dependent supplementary independent dependent supplementary independent
$30-$134
$0-$29
$30-$134
$135+
$0-$29
$135+
%
%
%
%
%
%

4.2
6.4

3.8
6.8

3.8
6.9

3.7
7.2

4.5
7.5

4.3
7.4

5.1
4.9

5.2
4.8

5.5
5.5

4.8
6.1

5.2
6.2

5.2
6.3

3.8
6.5

3.7
6.5

3.3
6.6

3.7
7.5

3.3
7.3

3.5
7.6

103

57

119

28

36

68

Although the data were negatively skewed, means were given rather than medians so that comparison
could be made with the results presented by Headey and Wearing (1981). As noted in Chapter 6,
parametric and non-paremetric correlations yielded similar results suggesting that the assumptions of
linearity were met.
b Pre-separation income is expressed in 1984 dollars (net per week).
a

Perhaps the most striking feature in the table is the greater average satisfaction
expressed by each group for 1984 compared with the pre-separation period. Understandably, the only exceptions to this trend were the single groups in relation to
household income.
For the pre-separation period, dependent women did not recall less satisfaction than other groups with any of the three circumstances measured. On average,
all groups recalled dissatisfaction (codes 1-4) or mixed feelings (code 5). The failure
to find significant differences between the three income groups concerning satisfaction with independence or freedom for the pre-separation period may seem
surprising, given the emphasis in the literature on the motivation of women for
financial independence. However, satisfaction depends partly on expectations and
even those with relatively high personal incomes may expect greater financial
independence than they experience. For instance, one older single woman who had
had a pre-separation income of $213 net per week said that, until separation, she
had felt very uncertain financially - even though she maintained that the two
incomes were totally combined and saw herself as largely responsible for major
purchasing decisions:
My life at least is predictable financially and that's so very important when I've never
had that security over the 25 years ofmarriage. With three little children it was terrible. I
now have security provided I work full-time.
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Independence or freedom represents a general concept which may cover nonfinancial matters; The full-time homemakers in the Clemenger and Reark study
(1984, pp. 21-2) mentioned a number of non-financial 'freedoms' in their assessment of the advantages of being housewives. These included 'the freedom to do
what I want', 'being my own boss', 'not having to follow a fixed routine' and 'time to
spend on my interests/hobbies'. As would be expected, the mean ratings of satisfaction with household income differed across personal income groups (p = .05),
but no significant differences between these groups emerged for ratings of independence/freedom or life as a whole. Repartnered women, however, expressed
greater satisfaction with these circumstances than single women (p<.001 for each
analysis).
It could be argued that, while 'financial dependency' (as defined in terms of
personal income) may not be seen as a major problem, lack of control over household income causes difficulties. In order to test this proposition, separate Multiple
Classification Analyses were conducted for ratings of satisfaction for the preseparation period with independence or freedom, household income and with life
as a whole. The effects of pre-separation personal income and perceived financial
control on these ratings were assessed, while controlling for household income.
Pre-separation personal income was not related to satisfaction level but significant differences emerged in relation to satisfaction with independence or freedom (p<.001) and with household income (p<.01) for groups divided according to
perceived control. Those who maintained that major purchasing decisions were
made by their husbands recalled the lowest level of satisfaction with their preseparation independence or freedom (mean = 3.4) and with their household
incomes (mean = 4.8). Conversely, the women who maintained that they and their
partners took equal responsibility for such decisions expressed the greatest level of
satisfaction with independence or freedom (mean = 4.6) and with household
income (mean = 5.6) for the pre-separation period. No significant differences
emerged between the three 'financial control' groups in relation to their ratings of
'life as a whole' for the pre-separation period (the mean ratings varied from 3.4
to 3.8).
No more than 8 per cent of the variance in the satisfaction ratings could be
explained in terms of perceived financial control, although perceptions concerning
financial control appeared to be associated with satisfaction ratings of independence or freedom, and with household income. In other words, perceptions of
control appear not to be a major issue influencing recalled satisfaction ratings.
These results should be considered as preliminary in nature. One major limitation concerns their retrospective nature. A more sophisticated measure offinancial control is required, based on a number ofitems which relate to different aspects
of such control. Further, satisfaction ratings concerning level of financial control
together with satisfaction of specific aspects of freedom or independence would
enable a more accurate assessment of the relationship between financial control
and appraisal of relevant circumstances. Finally, level of control represented a very
subjective measure. People who are depressed or dissatisfied with their lot in general may be more inclined to 'complain' that they have limited financial control,
irrespective of actual control. Although there is a growing interest in the financial
control arrangements in households (Edwards, 1983; Pahl, 1984), the danger
remains of assuming that limited control engenders considerable and pervasive
distress in most people.
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CONCLUSION
In Chapter 5 attention was focused upon non-monetary contributions which
women made to their households, and the precedence given to these home making
and child rearing responsibilities over career advancement. The work histories of
the women tended to be interrupted as a result of such non-monetary contributions
to their families. This suppressed the long-term earning potential of women in
general.
The pre-separation profiles of the women categorised according to their
personal incomes reflect their varying life cycle stages, career orientations and
financial circumstances, considerations of which lead women to adopt different
adjustment strategies during marriage to fulfil their own and their family's needs.
Adjustment decisions taken during the marriage can have profound effects upon
the circumstances of women and their families should their marriages break
down.
In Chapter 6, the outcome of financial dependency associated with non-paid
work during the marriage was evident: women who remained single experienced a
considerable fall in living standards; repartnering appeared to restore living standards to levels similar to those experienced towards the end of their first
marriages.
The best financial adjustment which most women can make once their marriages end is to find a new partner. If this strategy is considered not desirable or not
feasible, then living standards are likely to remain low. However, for those who do
repartner, and for those whose career or other income earning assets are well
developed towards the end of marriage, the poverty, which threatens other
divorced women who remain single, is usually avoided.
Earning supplementary incomes prior to separation does not appear to safeguard women from poverty should their' marriages break down. The repercussions
of marital breakdown for women who remain single seem similar to those which
occur with old age and widowhood. Women who opt for domestic responsibilities
rather than full-time work during marriage tend to become poor in old age upon the
death of their husbands (Groves, 1983; Leeds, 1984). Part-time work held during
marriage does not appear to help women avoid this trend. The money derived from
such work is apparently consumed by the family during the marriage rather than
invested for the future (Leeds, 1984).
In contrast to those who repartnered, employment rates of single supplementary women fell, presumably because of the costs of child care and the poverty traps
associated with the Supporting Parent's Benefit. In order to reduce work disincentives associated with poverty traps, the Federal Government plans to relax income
tests linked with the Supporting Parent's Benefit in November 1986. This will
simply restore the real value of the free income area to that which applied about 10
years ago (see Brownlee, 1985). Unless this free income area is indexed in the
future, the situation will once again become increasingly severe with time, as a
result of inflation.
Even if 'poverty traps' associated with social security benefits are reduced,
many single mothers would most probably continue to rely on these benefits
because of the costs of child care, the limited availability of retraining· opportunities, the small range of occupations open to them, and the generally short supply of
part-time work. These problems highlight the special needs of sole parent families
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which could well be helped via a long-term integrated program developed specifically for this group and designed to facilitate future self-sufficiency. The current
youth project which has been tailored to meet the specific needs of young Australians is an example of such a program developed to assist a disadvantaged group.
The above assistance measures have little relevance to respondents who are chronically ill and to older women who are close to retirement age. These women could
be helped by certain compensatory measures which are discussed in
Chapter 16.

8
HOUSING

Peter McDonald

The family home occupies a more central place in Australia than in most other
matrimonial property jurisdictions. This is quite simply because of the very high
rate of home ownership in Australia and because of the extent of conformity to 'the
Australian dream' of owning a house on a one-quarter acre suburban block. For
many Australians, the house is the cornerstone of personal security. Because of
protections of the family home from tax and welfare intervention and because of
the availability of special interest rates for home loans, the Australian dream is not
merely an idealistic philosophy, it is sensible economic planning. Added to these
conditions, inflation in property markets has meant that equity in the matrimonial
home is likely to constitute a greater proportion of an Australian couple's net worth
than would be the case in most other industrialised countries.
The other important feature of the house is that it is the home of the children. It
provides not only the physical needs of space and shelter but also a focal point for
the children's lives. The younger the child, the greater is the dependence on the
home as a unifying force (Ochiltree and Amato, 1985, p. 60). The impact of parental separation on the children is discussed in Chapter 14. Here, suffice to say that
frequent reference is made to the fact that, following relocation, children of the
marriage were forcep to share a bt?droom with each other, with step-siblings or on
some occasions with the custodial parent. A deterioration of housing standards for
children was much more frequently reported than improved standards. Under
Section 43 of the Family Law Act, the Family Court in the exercise ofitsjurisdiction must have regard to 'the need to protect the rights of children and to promote
their welfare'. This raises the question of the rights of children, as far as possible, to
maintain their standards of housing and to remain within the environments to
which they have become accustomed.
The issue thus becomes whether the interests of children should play any part
in property distribution and, ifso, how this can be achieved in a fair and consistent
manner. In this regard, it should be noted that the need to provide housing for the
151
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children is probably the principle objection raised against proposals for a rigid
50150 split of property. Some of the arguments for and against this objection rely
upon opinions about the housing situations of divorcing couples. For example, it
has been argued that a high proportion of couples do not live in their own houses,
that in most cases the mortgages are so high that sole mothers would be unable to
meet the repayments, and that equity in the house does not represent a large proportion of all assets (Scutt and Graham, 1984, pp. 131-4).
The issue of the housing of the children also comes up against the principle of
the 'clean break' of financial relations between the parties which is set out in Section
81 of the Family Law Act. This principle would be at odds with arrangements where
money for housing of children was provided on a continuing basis through mortgage payments or where the house was occupied by the custodial parent until all
children had reached 18 years of age. Many of these issues are informed by an
analysis of the housing situations of separating couples and their children before
and after separation.

SPECIAL CHARACTERISTICS OF SURVEY RESPONDENTS
In interpreting the survey results on housing, it must be kept in mind that the
survey sample is directed towards couples who are likely to fully own or be paying
off their houses. Respondents in the younger sample group each had two children
and had been married for 5-14 years. They were thus most likely to be living in
suburban houses. The matrimonial homes of Melbourne respondents were concentrated in the city's 'mortgage belt', and this, too, reflects this likelihood. To the
extent to which there was an upper socio-economic bias in the sample (see Chapter
2), again this would have contributed to a bias towards couples in their own
houses.
As discussed in Chapter 2, the study is also biased towards persons still living
in the matrimonial home. If considered necessary, this bias can be corrected by
using a system of weights derived from the reports of men and women about who
was living in the home at the time of interview. The results on housing, as might be
expected, are significantly different according to whether or not these weights are
used. There is little doubt that it is desirable to use the weights in the case of housing
in order to obtain a generally applicable picture rather than one which is biased
towards persons still living in the matrimonial home. All the results presented in
this chapter have therefore been weighted to correct for the bias towards persons in
the matrimonial home.

HOUSING SITUATION PRIOR TO SEPARATION
Immediately prior to separation, 96 per cent of all respondents were living in
houses and only 3 per cent were in flats. For much of the analysis in this section of
the chapter, it is convenient to combine the results of the 1981 and 1983 younger
group samples as the differences between these groups are small. Using this grouping, data show that for 70 to 75 per cent of respondents in both the younger and
older groups, the home was fully owned or mortgaged injoint names. As might be
expected, the home was more likely to be owned fully in the case ofthe older group
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(36 pet cent compared with 10 per cent). Ownership by one partner only, usually the
husband, was also more common among the older group (18 per cent compared
with 6 per cent). Those in the younger group were more likely than those in the
older group to be renters, with renters making up 14 to 18 per cent of respondents in
the younger group. Only about 5 per cent of the younger group and 2 per cent of the
older group were renters in the public sector. Finally, about 4 per cent were cases
which possibly provide the greatest difficulties for the law: company houses, houses
which are part offamily trusts and houses owned in association with or fully owned
by third parties, usually relatives of one partner.
The younger group on average had lived in the matrimonial home for five
years compared with almost 13 years for the older group, however the proportion of
time between marriage and separation which was spent in the last matrimonial
home was broadly spread. Many people had lived in the matrimonial home for
almost all of their married lives, while many had lived in it for only a short period.
The strength of sentimental attachment to the house by one or both of the partners:-----......
may have a bearing on what happens to the house. To the extent that duration of
.
residence indicates degree of attachment, attachment to the house is likely to vary
greatly from couple to couple.
The survey questionnaire also asked about contributions that each spouse had
made to the purchase or later value of the last matrimonial home. Respondents
were shown the list of possible contributions (given in Table 8.1) and asked the
major way in which they or their former spouses had contributed. It should be
noted that the last specific contribution listed, 'running the household', is not a
direct contribution to the purchase or final value of the house. It was included
because the Family Law Act allows the value of indirect contributions to property
to be assessed.
Not unexpectedly, the major male contribution was the use of money earned
during the marriage and the major female contribution was the running of the
household. These are the stereotypes and they are confirmed. Nevertheless, more
Table 8.1

The major contribution of each spouse to 'the purchase or later value' of the last
matrimonial home: respondents with houses fully owned or mortgaged
Husband's contribution

Type of contribution
(only one response possible)

Owned the house before marriage
Use of funds from before marriage
Use of money earned during marriage
Use of gifts, inheritances
Capital gain from sale of previous house
Use of money from investments or sales of
business or property
Work in maintaining or improving the house
Running the household
Other
Total % (n)

Wife's contribution

as reported as reported as reported as reported
by the
by the
by the
by the
husband
wife
husband
wife
%
%
%
%
4

3

2

1

6

4

3

66

72

21

5
34

2

2

2

5

5

3

4

3

3

3

I

2

9

10

8

14

1

58

34

4

2

100(315)

100(369)

2
100(301)

100(371)
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women see money earned as their major contribution, more important than their
running of the household. Aside from their major contribution, respondents were
asked whether they had contributed at all in any of the ways listed in Table 8.1. One
of the major difficulties for the law is likely to be that several types of contributions
are not at all infrequent, particularly the use of funds earned before the marriage,
the use of gifts and inheritances, and the capital gain from the sale of a previous
house. Work in maintaining or improving the house is also conventionally claimed
as a contribution by the majority of men and women. So any attempt to tote up the
value of all of the specific types of contributions that the two individuals have made
to the value of the house is almost certain to be a long, tortuous and controversial
exercise. Women and men have different ideas about each other's contributions
and, even if they did agree, the task of putting values to each specific contribution
would be next to impossible.

EQUITY IN THE MATRIMONIAL HOME
It is useful to consider at this stage the monetary values of the matrimonial home,
of the mortgage and the amount of equity in the house. It should be noted in the
interpretation of the data that the values refer to values at the time ofdistribution of
the house or, ifnot distributed, the values at the time ofthe survey. This means the
time reference is spread across a period from about January 1981 to June 1984. At
this stage of the analysis no attempt has been made to index these values to a
standard time point, although the data exist in the survey to allow this to be done.
Generally, however, the values for the 1981 samples refer approximately to the end
of 1981 while those for the 1983 samples refer to the end of 1983. This is the main
difference which needs to be kept in mind in the interpretation of the data.
The average value of houses based on the median values was in the area of
$45 000-$50000. Mean values were much higher than the medians for the older
groups, particularly for older men. As might be expected, this indicates that those
married for a longer period are more likely to contain a sub-group owning much
more valuable houses. Respondents in the older group are also in the fortunate
position of having lower mortgages, with around 40 per cent fully owning their
houses. Among the younger groups, the median value of the mortgage was
$13 000-$14 000 for the 1981 sample and $18 000-$20 000 for the 1983 sample.
Both the 1981 and 1983 younger groups had median values of equity in the house of
about $30 000, but as this amount was worth more at the end of 1981 than at the
end of 1983, the 1981 younger group in fact had a higher level of equity in housing.
This presumably reflects the depressed housing market conditions in Victoria in
1982 and 1983 and could not be taken as a trend towards lower equity. The older
group had a median equity level of$40 000 but the means again were much higher.
In this older group, 25 per cent of the men and 15 per cent of the women reported
equity in housing in excess of $70 000.
An important consideration in the distribution of property is the viability of
an arrangement whereby the custodial parent remains in the matrimonial home
with the children. Later in the chapter, we shall see how often this does, in fact,
occur. The point to be made here is that mortgage levels are such that this option is
more likely to be available to those married for a longer period, that is, those having
older children. For the older group, three-quarters had mortgages under $10 000.
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For the 1981 younger group, two-thirds had mortgages under $20 000, a level probably manageable if the custodial parent was working. Mortgage levels for the 1983
younger group were somewhat higher with around 40 per cent having mortgages in
excess of $25 000.

EQUITY IN HOUSING AS A PROPORTION OF TOTAL
WEALTH
A separate 'asset history' form was designed to obtain detailed information on the
value of and the mortgage on the matrimonial home, as well as the values of all
other assets and liabilities. The detail in which these data were collected frequently
went beyond the respondents' knowledge or ability to recall amounts. In other
words, values of assets and liabilities were frequently recorded as unknown. The
frequency of 'don't know' responses depended heavily on the type of asset or liability. The important point to be made here is that the values of the house and
mortgage were almost always known whereas the values of superannuation, life
insurance policies, businesses and 'other assets' were frequently not given. Women
were much more likely than men not to know the values of these assets and liabilities and, by the nature of the assets, unknown values were concentrated among
respondents at the upper end of the wealth distribution.
Using estimated values where values of assets were unknown, equity in the
house as a percentage of the total wealth of the couple is shown in Table 8.2.
Looking first at the mean values given at the bottom of this table, for those with
equity in a house, that equity accounted for between 46 and 59 per cent of total
wealth on average. Equity in the house was a higher percentage of total wealth
among the younger groups as compared with the older group. In terms of the distribution, the main cluster was in the categories where housing equity represented
between 40 and 80 per cent of total wealth. Generally, however, the distribution
could be said to be widely spread, with the spread being broader for the older
group.
Overall, about 20 per cent of the respondents- had no equity in housing and
among those with some equity in housing, this equity represented an average of 52
per cent of total net wealth. However, the range of values of this percentage was
very wide. For example, among those having some equity in housing, this equity
fell in the range of 40-69 per cent of total wealth in only 40 per cent of cases. It can
be concluded, therefore, that where a couple has equity in a matrimonial home, that
equity in most cases represents a very significant fraction of their total net wealth.
However, the range of circumstances is so great that any specific policy directed at
division of the equity in the matrimonial home would likely be inequitable ifit did
not take cognisance of other forms of wealth.

HOUSING IN THE FIRST THREE MONTHS AFTER
SEPARATION
The first three months after separation is a highly disrupted and emotional period
for most divorcing couples. It may also be the time in which the parameters of the
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Table 8.2 The percentage distribution of equity in the house as a proportion of total wealth
(including superannuation and life insurance in total wealth): respondent
groups
Younger groups
Housing equity as a
percentage of total
wealth

o or less

8

1-9
10-19
20-29
30-39
40-49
50-59
60-69
70-79
80-89
90-99
100 or more b
Total % (n)
percentage
(excluding cases of
zero per cent)

1981

Older group
1983

/98/

men

women

men

women

men

%

%

%

%

%

%

16

20
3
6
11
8
14
9
14
7
5
1
2

21

27

14
2
8
10
9
14
16
11
10
6

14
1
6
12
23
10
15
4
10
3
2

2
4
9
10
17
17
11
9
2
3
100(126)

100(143)

I

4
8
8
14
13
19
7
1
3
100(131)

4
4
9
12
13
16
9
3

women

1
100(163)

100(108)

100(140)

~ean

59

49

59

53

48

46

a The

percentage can be less than zero if more was owed on the house than it was worth.
bThe percentage can be greater than 100 if the net worth of the house is greater than the total net
worth.

final property settlement are set. For example, it has been suggested that the partner
who remains in the matrimonial home may do better in the final distribution either
simply because of the situation of occupation or, more subtly, because the leaver is
seen as the 'guilty party', the one who ended the marriage. Information on who left
and who stayed is shown in Table 8.3. The conventional wisdom that it is the
husband who leaves the house is not confirmed by these data. In fact, the wife is a
little more likely to have remained in the house among the younger groups, but for
the older group there is essentially no difference. Another feature of Table 8.3 is
that it was most uncommon for neither ofthe partners to have stayed in the home
in the first three months.
Associations between staying in the matrimonial home and other survey variables indicate some unexpected results. Somewhat startling is the result that when'
the house is fully owned, the husband is more likely to remain in the house, whereas
when the house is mortgaged the wife is more likely to remain. For both public and
private categories of renters, men and women are equally likely to remain in the
home. In the case of ,other' forms of tenure, the husband is much more likely than
the wife to remain in the house. These include cases where the house is owned by a
family company, by the husband's employer or by relatives of the husband.
Not unexpectedly, who stays in the home is highly related to the matter of who
decided upon the separation, with the person who made the decision usually being
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Table 8.3 Who stayed in the matrimonial home in the first three months after separation:
respondent groups
Younger groups

·1981

Who stayed

Older group

1983

1981

men
%

women
%

men
%

women
%

men
%

women
%

Wife

47

Husband
Both 8
Neither

42
2

47
44

53
40
I

55
40
2

44
43
8

43
43
9

Total %(n)
8

9
100(127)

3
6
100(148)

6
100(132)

3
100(168)

5
100(110)

5
100(140)

Separated under one roof. As this topic was not rigorously pursued, these figures should not be taken as
reliable estimates of the extent of separation under one roof.

the one to leave. (The act ofleaying the home is often seen as being equivalent to the
decision to separate.) Because most often it was the woman who made the decision
to separate (discussed in detail in Chapter 3), it becomes understandable why in so
many cases the man remained in the house in the first three months. No doubt, in
many cases, the only way in which the woman could separate was to leave the
house. It was also not uncommon for the wife to leave with the children. In 36 per
cent of all cases where the children were with the wife in the first three months, the
husband remained in the house while the wife left. Where the husband had custody
of the two children, he almost always (87 per cent) remained in the matrimonial
home. Where other arrangements (mainly split or alternating custody) applied to
the care of the children in the first three months, again the husband was much more
likely than the wife to remain in the house. The wife was more likely to stay in the
house:
•
•
•
•

if she was not earning her own income just before separation;
if she had middle-level education;
if she had at least shared control of the household money;
if she regarded her major contribution to the house to have been that of earnings
during marriage rather than that of running the household.

These conclusions suggest that the wife's occupancy of the house is associated with
the couple's economic status - that is, middle class women were more likely than
other women to remain in the house, while in both poorer and wealthier circumstances the reverse applied. This is supported by data on the level of wealth of the
household and on the husband's occupation which show that indeed the women
who were most likely to remain in the house werp. those with middle wealth levels
or those whose husbands were lower level 'white collar' workers (clerical and service). The suggestion is that women with higher levels of education may have been
able to leave the house because of their income earning capacity or that women
from wealthy households were able to leave with sufficient money to buy
elsewhere. A woman at the lower end of the spectrum may have had little alternative but to leave, either because her husband would not leave or because she
alone could not meet the mortgage payments. In the middle category, the woman's
income earning capacity may have been low but the couple may have had sufficient
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wealth and a sufficient level of communication for the wife to remain in the
house.
In summary, the person who decides to separate is more likely to leave the
house. When the woman decides to end the marriage (the more frequent occurrence), she remains in the house for only about one-third of the cases. If the
husband has the children in the first months, he is almost certain to remain in the
house. In a subtle way, remaining or leaving becomes tied up with personal notions
offault - that is, the one who remains often sees the leaver as the one who ended
the marriage despite whatever provocation was involved. This is the first step in a
process leading towards the eventual distribution of property. The question to be
considered is, how important is this firse'step, taken at the height of emotional
disturbance, in the determination of the final distribution?
Before examining this question, however, there remain other aspects ofhousing in the first three months to report. The person who stayed in the house was
asked whether assistance with payment was received from any other person. About
10 per cent of the men and about 60 per cent of the women who stayed in the house
received assistance from another person. In both cases, this assistance almost
always came from the former spouse. Even so, this means that only about half of the
husbands who left a house upon which payments were due contributed to those
payments in the first three months after the separation. In these circumstances,
where the woman's main source of income in the first three months was her own
wage, 43 per cent received cost of housing assistance from their husbands compared with 56 per cent for those who were receiving social security benefits. The
woman's source of income was therefore not a major determinant of whether she
received cost of housing support from her former husband.

NEW ACCOMMODATION OF THE PERSON WHO LEFT
•The new accommodation arrangements of the persons who left the matrimonial
home are shown in Table 8.4. Moving into separate accommodation of their own
was the most common arrangement for both younger and older respondents of
Table 8.4 New accommodation arrangements in the first three months of persons who left
the matrimonial home: respondent groups
Younger groups
Arrangements

With new partner
Own accommodation
With parents
With other relatives
With friends
Boarded
Moved often, a mixture
Other
Total % (n)

Older group

men

women

men

women

%

%

%

%

5
42
14
5
18
5
3
8

9
41
24
3
10

15
60
4
7

2
77
5
7
2

100(148)

7
6
100(152)

4
2
8
100(57)

6
100(70)
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both sexes; however, respondents in the older groups, particularly older women,
were much more likely than younger respondents to move into their own accommodation. Only relatively small proportions immediately moved in with new
partners, the highest proportion (15 per cent) being among the older men. Parents
(more in the case of women) and friends (more in the case of men) played a prominent role in early housing support among the younger respondents. Accommodation classified as 'other' included owned houses or flats other than the matrimonial home, caravans, barracks, women's refuges, hotels and institutions. The
new accommodation arrangements of younger women who left with the children
were virtually the same as those for all younger women who left the home.
Before separation, 96 per cent of the leavers were living in houses; following
departure from the matrimonial home, only 53 per cent were living in houses.
Around 20 per cent of both younger and older men, 20 per cent of older women and
30 per cent of younger women who left the matrimonial home did not pay for their
accommodation in the first three months. Free accommodation was provided in
order of significance by parents, new partners and friends, but even among younger
women who went to live with their parents, a majority paid at least something for
their accommodation. The reality, as well as the social expectation, is therefore that
people pay for their accommodation even if they are being 'helped out'.
Difficulty in meeting housing payments in the first three months was generally
more common among leavers than among stayers (37 per cent overall versus 25 per
cent), particularly for women who left (52 per cent for younger women). This may
well have been due to the fact that women who left were much less likely than those
who stayed to have received financial assistance for their housing (32 per cent
overall versus 56 per cent). For men the opposite was the case; those who left were
much more likely than those who stayed to have received support for the costs of
their housing (9 per cent versus 18 per cent). The big difference between women
who stayed in the house and those who left was that 50 per cent of those who stayed
received support from their husbands for housing in the first three months. Only
5 per cent of women who left received any assistance with housing costs from their
husbands. The only major source of financial support for women who left the house
was their own .parents. Only 5 per cent received housing assistance from new
partners. There is, then, a relatively large group of women who leave the matrimonial home with their children, who do not leave to live with other partners, who
experience great difficulty with housing and who do not receive any assistance from
their husbands.

ALLOCATION OF THE HOUSE
The analysis in this section deals only with cases where the matrimonial home was
fully or partly owned by one or both parties and where the final allocation of the
house had been determined at the time of interview. Arrangements about the house
had not been finalised for about 5 per cent of all 1981 respondents and about 15 per
cent of 1983 respondents. The survey question on allocation of the house provided
for five possible outcomes:
1. house was sold and proceeds divided;
2. house was transferred to wife's ownership;
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3. house was transferred to husband's ownership;
4. ownership unchanged, wife in occupation;
5. ownership unchanged, husband in occupation.
The distribution by group across these outcomes is shown in Table 8.5. Outcomes
are quite similar across groups with the exception that the house was slightly more
likely to be sold among the younger respondents and ownership was more likely to
remain unchanged among the older respondents. These differences are related to
differences in tenure; mortgaged houses were more likely than fully owned houses
to be sold and fully owned houses more likely than mortgaged houses to have no
change of ownership. It is also ofinterest to note that allocation to the husband or to
the wife is not greatly affected by whether the house was owned jointly or by the
husband only.
Table8.S Outcome of final allocation of house: respondent groups and form of tenure
Percentage distribution
sold
and
proceeds
divided

0/ outcomes

ownership
unchanged:
transferred transferred
wife in
to wife
to husband occupation

ownership
unchanged:
husband in
occupation

Total

%

%

%

%

%

% (n)

39
37
32
36

36
33
34
32

20
22
21
19

2
4
5
6

3
4
8
7

100 (193)
100 (227)
100 (95)
100 (123)

28
30

35
31

30

5

37
4

100 (30)
lOO (91)

29
40

36
35

22

2

35
I

100 (28)
100 (449)

Respondent group
Younger men
Younger women
Older men
Older women

Form o/tenure
Fully owned by
husband
Fully owned, jointly
Mortgaged by
husband
Mortgaged, jointly

The key questions to be addressed on the arrangements about the house are
what determines whether the house is sold or not and, if the house is not sold, what
determines whether the husband or the wife stays in the house. The following
analysis shows that the determinants are different for these two questions, that sale
of the house is explained primarily by economic factors whereas allocation to the
wife or husband has sociological ·explanations.
The strength of economic factors in determining whether or not the house is
sold is evident in the data. The clearest association is with the level of the mortgage:
the higher the mortgage, the more likely the house is to be sold. Equity in the house
as a percentage of total wealth also has a clear association, with the house being
more likely to be sold when it represents a high proportion of the couple's wealth.
Although the proportion selling the house declines as the wealth of the couple
increases, the data also show that houses with high values are very likely to be sold.
The conclusion seems to be that the house tends to be sold when the mortgage is
high and the equity low or, at the other end of the spectrum, when the value of the
house is high and the equity in the house represents a high proportion of the
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couple's wealth. Houses are least likely to be sold when the mortgage is low or when
there are sufficient other assets to balance the equity in the house. Further data
show that variations from the overall figure of37 per cent of houses being sold were
not very great across the various 'social' variables obtained in the survey. This
again confirms the importance of economic factors in the sale or retention of the
house.
Excluding cases in which the house was sold, overall, the wife remained in·
occupation as part of the settlement in 59 per cent of cases. Variations from the
figure of 59 per cent indicate the significance Of various social variables in explaining this overall result. The overwhelming influence of occupation of the house in
the first three months after separation is immediately obvious as 94 per cent of
women who remained in the house in the first three months remained in the house
as part of the final distribution of property. Thus, it is rare for the person who leaves
the house in the first three months to gain occupation of the house at the time of
distribution. The.impact of who decided upon the separation is also very strong. If
it was largely the wife's decision, she is much less likely to have the house than if the
decision was made jointly or by the husband. Thus, the ultimate outcome in relation to the house is closely associated with the emotion, provocation, manoeuvring, attribution offault, and negotiation that accompanies the decision that one or
the other leave the house at the time of separation. This is not necessarily to say that
the person who left was worse off in terms of the overall share of property or in
terms of his or her subsequent standard of living, but it certainly indicates patterns
of a settlement process which have their roots in the early stages of the
separation.
Additional data show that the wife was more likely than the overall average to
gain possession of the house if:
• the house was mortgaged;
• there was joint control over household finances or if control was more in her
hands;
• the wife had custody of the children;
• the wife was not earning a separate income at the time of separation;
• the wife had a middle level of education;
• the husband worked in a clerical or service occupation.
Women who themselves decided upon the separation or women whose husbands
were employed in trades or manual work were least likely to have obtained the
house as part of the distribution. None of these factors, however, was anywhere
near as important as the fait accompli of occupation of the house in the first three
months.
Finally, it is worth noting that although women with custody of the children
were more likely to gain occupation of the house, it still remains that in 30 per cent
of cases (almost one in three) where the wife had custody and the house was not
sold, the husband remained in the house as part of the settlement. This clearly runs
counter to any suggestion that, as far as possible, the children's environment should
be maintained. Typically these were cases where the woman had chosen to leave
because, for whatever reason, she found the marriage intolerable and where the
man, on the other hand, saw the wife as being at fault because she had ended the
marriage. Examination of open-ended responses for cases of this type revealed a
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wide range of circumstances; the two cases quoted indicate the range of attribution
of blame:
The old way was a lot fairer as far as settlements go - having grounds for divorce - if
she goes off with someone else, she should be prepared to take the consequences. If a
marriage is totally broken down and there is no blame to either, then 50150 would be
fair. I now have to work much longer hours to repay the loan I took out to pay my wifefor
half the house etc. She lived well during the marriage, and now she has a brand new
house, new husband etc. and she got the best ofthe deal - but she ran off with another
bloke. (man aged 36 at interview)
I settled to get away from him and get him away from the children . .. I could have
delayed and been awarded part of the $36 000 but I wanted out. There is not enough
protection for women and children when it's a life-threatening situation. My husband
had a gun on me and the police wouldn't come. We need refuges - more of them.
(woman aged 30 at interview)

Given this range of responses, it is probably not surprising that women and
men in this category were equally likely to report that the final distribution of
property was unfair to them (64 per cent of women and 61 per cent of men).

HOUSING AT THE TIME OF INTERVIEW
The housing situation at the time of interview is the end product of a series of
determining factors including the arrangements about the matrimonial home,
access to finance, repartnering, the needs of the children, personal preferences and
so on. In these circumstances, it is not easy to trace the extent to which the respondent's standard of housing has improved or deteriorated since before separation and
what the major causes of change have been. This situation is also complicated by a
possible bias in the sample away from more mobile people (those who moved
often, either voluntarily or by necessity, are less likely to be included in the sample).
Despite this, it is still possible to derive some important broad conclusions.
For example, Table 8.6 indicates that in a large percentage of cases, neither the
husband nor the wife was living in the matrimonial home at the time of the interview. This was more likely to be the case among the younger respondents, that is,
those who had young children at the time of separation, and among those who had
been divorced for a longer period of time. The implication is that the majority of
children, in fact, move out of the matrimonial home within a relatively short
Table 8.6 Occupation of matrimonial home at time of interview: respondent groups
Younger groups
Occupant at interview

1981

1983

Older group

1981

%

%

%

Wife
Husband
Neither

24
12
64

32
20
48

32
22
46

Total % (n)

100(275)

100(300)

100(250)
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period after the separation. The impact of these changes on the children is described in Chapter 14, but it is clear that any policy aimed at keeping children in the
matrimonial home would be applicable in a large proportion ofcases. However, the
question is whether such a policy option would serve a useful purpose.
Another conclusion which stands out is that over 90 per cent of respondents
still in the matrimonial home at the time of the interview had been living in the
home in the first three months after separation. Again, therefore, the significance of
initial decisions is evident.

Value, Mortgage and Equity
The survey information permits an analysis of changes after separation in empirical measures of housing standards such as tenure, sharing of ownership, value of
house, level of mortgage, amount of equity in housing and housing costs. The
analysis in this section of the chapter deals only with those who fully owned or
mortgaged their houses before separation. (Some information on renters and other
non-owners is given in a later section of this chapter.) The analysis here is also
confined to those for whom final arrangements about the house had been
made.
The preceding discussion in this chapter indicates that respondents of this type
fall primarily into three categories of housing experience:
1. survey respondent stayed in the matrimonial home from separation to the time
of the survey;
2. survey respondent's former spouse stayed in the matrimonial home from separation to the time of the survey;
3. the house was sold at the distribution.
The following investigation of housing conditions in 1984 makes use of these three
categories, each further sub-divided by the sex of the respondent. Because of the
small cell sizes, it has been necessary to combine the younger and older groups and
1981 and 1983 samples. There were no obvious reasons why this combining of
samples may have favoured one sex over the other. Nevertheless in Tables 8.7 and
8.8, we can give significance only to large differences (10 percentage points or more
as a rule of thumb). Small differences in these tables are unreliable.
The final caveat to this analysis is that the time point to which values at distribution apply is a shifting point which differs from respondent to respondent. As
the date of the distribution is known for most people, it may have been possible to
devise corrected values based on a time series of housing values from 1980 to 1984.
This, however, would have been a complicated exercise because the houses in the
study are scattered in different locations throughout the State of Victoria, urban
and rural. Because of its particular nature, the sample is also unlikely to be representative of all housing in the State and so a time-series corrected figure for any
particular house in the study may be misleading.
Instead, a much simpler approach has been adopted. Each respondent who
remained in the matrimonial home throughout the period from separation to
interview evidently reports on the value of the same house at two points in time at distribution and at the time of the survey. The change in values that these respondents report can thus be taken as a standard of changing values. Respondents
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in other groups can therefore be assessed according to whether their experiences
have been 'better or worse' than those who stayed in the matrimonial home. For
comparison with the group of respondents whose spouses remained in the matrimonial home throughout the period, this standard is obviously ideal. It is
somewhat more limited, however, when the comparison is with respondents whose
houses have been sold because, as described earlier, houses with high mortgages,
high values, or low equity tend to be sold.
To begin, Table 8.7 shows the tenure of housing in 1984 according to the three
categories of housing experience and by sex. There are two main features of these
data. First, about 40 per cent of those who were no longer living in the matrimonial
home were renting or had other housing arrangements in 1984. Secondly, the differences between men and women who had had the same housing experience (that
is, the differences between columns 1 and 2, between columns 3 and 4 and between
columns 5 and 6) were surprisingly small. Women were as likely as men to fully
own, mortgage or rent the houses they were living in at the time of the survey.
Table 8.7 Owners and mortgagers at separation: tenure and ownership of housing in 1984
according to housing experience since separation
Housing experience since separation
Tenure and ownership

Tenure of housing in 1984
Fully owned
Mortgaged
Rented privately
Rented, government
Other
Total % (n)

remained in
matrimonial home3

matrimonial home
solde

men

women

men

women

men

women

%

%

%

%

%

%

28
68
0
0
4

24
71
0
2
3

18
39
35
0
8

32
35
26
4
3

16
40
30
2
12

22
37
29
3
9

100(49)

Share of ownership in 1984
(owners and mortgagers only)
91
Owned by self only
Owned jointly with
new partner
4
Owned solely by new
partner
Owned jointly with or
solely by former
partner
4
Total % (n)

left matrimonial home b

100(47)

100(93)

100(77)

100(66)

100(106)

100(130)

85

38

63

46

68

2

28

13

41

17

0

31

19

13

15

13
100(88)

3
100(43)

5
100(44)

0
100(60)

0
100(77)

a Remained in matrimonial home: those who stayed in matrimonial home throughout and the house
was allocated to them in the distribution.
b Left matrimonial home: those whose spouses stayed in matrimonial home throughout and the house
was allocated to the spouse at distribution.
e Matrimonial home sold: house sold at distribution.

The second part of Table 8.7 deals with who owned the houses in which survey
respondents were living in 1984. Among those still living in the matrimonial home,
involvement of new partners in ownership was negligible. This was primarily due
to the fact that only small proportions in this category had repartnered (11 per cent
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of women and 29 per cent of men). Even so, even where repartnering had occurred,
the home generally remained in the name of the respondent only. The situation was
quite different for those not living in the matrimonial home at the time of interview. Much higher proportions had repartnered (49 per cent of women and 70 per
cent of men) and ownership of the house was very much more likely to be shared
with or to entirely belong to the new partner than was the case with respondents
who were still in the matrimonial home.
To the extent that empirical measures of housing standards can be obtained
from the survey data, the economic aspects of value, mortgage and equity, together
with costs, provide the best possibilities. Table 8.8 shows these measures in 1984
for persons who were owners or mortgagers both at separation and in 1984, and
Table 8.9 shows the changes in these measures between the time of distribution of
property and the time of interview. The distribution of housing values and equity
in housing differs very little across the six columns in Table 8.8, that is, between
men and women and between housing experience categories. Those who had left
the matrimonial home were more likely than those who stayed to be living in the
most valuable range of houses in 1984, but the differences were not large.
Table 8.8 Owners and mortgagers at separation: value of house, level of mortgage and
housing equity in 1984 of those who were owners and mortgagers in 1984,a
according to housing experience since separation
Housing experience since separation b
Situation in 1984

Value 01 house
Less than $40 000
$40 000-$49 000
$50 000-$69 000
$70000-$89000
$90 000 and over
Total % (n)
Level 01 mortgage
Zero
$1000-$9 000
$10000-$19000
$20 000-$29 000
$30 000 and over
Total % (n)
Housing equity
Less then $20 000
$20 000-$34 000
$35 000-$49 000
$50 000-$69 000
$70000 and over
Total % (n)

remained in
matrimonial home b

left matrimonial home b

men

women

men

women

men

1\'0/1/('/1

%

%

%

%

%

fJo

17
19
37
18
9

20
15
38
17
10

19
3
16
36
26

20
9
34
17
20

11
11
33
23
22

18
13
37
22
10

100(45)
29
15
16
18
22
100(45)
19
19
26
26
10
100(45)

100(81)
25
21
29
19
6
100(82)
14
22
21
25
18
100(79)

100(38)
33
7
10
7
43
100(37)
10
23
24
17
26
100(37)

100(41)
53
0
12
12
23
100(40)
25
19
15
22
19
100(37)

Includes cases where house in 1984 was solely owned by new partner.
b Groups as described in notes (a), (b) and (c) to Table 8.7,
a

matrimonial hO/l/('
sold b

100(56)
33
7
14
17
29
100(56)

11
17
29
25
18
100(56)

100(73)
39
13
13
22
13
100(73)
10
20
32
17
21
100(69)
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Significant differences emerge, however, with regard to the level of mortgages.
For all three housing experience categories, mortgages were higher for men than for
women even though values of houses were similar. Here, it should be remembered
that men were more likely than women to have repartnered in each of the three
housing experience categories so that there may have been an additional income to
help pay the higher mortgage. Furthermore, because of their generally superior
income situations, men may have been more able than women to obtain loans from
financial organisations.
Measures of change in housing standards are shown in Table 8.9. The first
point to note from this table is that the value of the house for persons who remained
in the matrimonial home increased in over 70 per cent of cases and the increase was
quite often relatively large. This is consistent with large rises in property values in
Victoria in 1984, but more importantly it indicates the high potential for capital
gain accruing to the person who retains the matrimonial home.
If the distributions in columns 1 and 2 of Table 8.9 are taken as the standards of
change in housing values, it is immediately clear that high percentages of persons in
the other categories of housing history fall well behind this standard. Forty to 50 per
cent of persons who were not in the matrimonial home at the time of interview had
had decreases in the value of their housing compared with only about 5 per cent of
those who retained the home. On the other hand, the percentages who experienced
increases of $20 000 or more in the value of their housing were in fact somewhat
higher for those not in the matrimonial home than for those who remained. Thus
those not in the matrimonial home fall into two distinct groups: those who had
experienced a decrease in the value of housing (in real terms, a substantial decrease)
and those who had experienced a substantial rise in values. There were few intermediate cases.
This picture of either substantial rises or substantial falls is mirrored in the
figures relating to changes in mortgages and in housing equity. While the expectation that repartnering is the key to whether the respondent experienced a substantial rise or a substantial fall is to some extent confirmed (particularly for
women), the association is not as strong as may have been expected. For example,
among women whose husbands had remained in the matrimonial home, 35 per
cent of those who had not repartnered had experienced substantial rises in the value
of their housing ($10000 or more) while 53 per cent had experienced decreases.
Interpretation of changes in values of housing for those no longer living in the
matrimonial home is almost certainly plagued by the vagaries of personal choice; a
home of lower value may be more to the purchaser's preference because it is
smaller, more conveniently located, or has other features which appeal. A decline
in value of housing, then, may not represent a decline in standard as far as the
respondent is concerned. Indeed, among respondents whose housing values
declined between distribution and interview, 29 per cent of men and 35 per cent of
women considered their standards of housing in 1984 to be better than they were
before separation.

Costs
If changes in housing values do not provide a reliable picture of housing circumstance, housing costs in 1984 may be a more useful measure of the relative wellbeing of divorced persons with different experiences. In the survey, information
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Table 8.9 Owners and mortgagers at separation: change in value of house, change in
mortgage and change in housing equity between distribution and 1984 for those
who were owners and mortgagers in 1984,8 according to housing experience since
separation
Housing experience since separation b
Situation in 1984

Change in value
Decrease of $20 000
or more
Decrease of
$1000-$19 000
No change
Increase of
$1000-$9000
Increase of
$10 000-$19 000
Increase of $20 000 or
more
Total % (n)

Change in mortgage
Decrease of $5000 or
more
None or decrease of
$1000-$4000
Increase of
$1000-$9000
Increase of
$10 000-$19 000
Increase of $20000 or
more
Total % (n)

Change in equity
Decrease of $20 000
or more
Decrease of
$1000-$19000
No change
Increase of
$1000-$9000
Increase of
$10 000-$19 000
Increase of $20000 or
more
Total % (n)

remained in
matrimonial home b

left matrimonial home b

matrimonial home
soldb

men

women

men

women

men

women

%

%

%

%

%

%

3

6

18

15

19

30

2
23

0
21

20
3

25
3

20
2

23
5

26

26

12

9

7

3

23

27

15

18

21

16

23

20

32

30

31

23

100(45)

100(79)

100(37)

100(37)

100(56)

100(69)

8

15

24

24

29

33

62

65

32

34

25

29

7

12

3

6

15

20

11

7

9

12

8

10

32

24

23

8

12
100(45)

100(79)

100(37)

100(37)

100(56)

100(69)

6

5

32

24

21

21

18
15

8
13

24
0

34
3

31
0

28
5

17

29

9

12

6

11

23

25

9

3

15

15

21

20

36

24

27

100(45)

100(79)

100(37)

100(37)

100(56)

20
100(69)

Includes cases where house in 1984 was solely owned by new partner.
bGroups as described in notes (a), (b) and (c) to Table 8.7.

a

was collected on the total cost of housing (rent or mortgage repayment) of the
dwelling in which the respondent lived and also on the cost to the respondent. The
present analysis focuses on the cost of housing to the respondent's household in

<:
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order to provide a reliable picture ofthe comparative circumstances ofthose who
have repartnered and those who have not. The measure used in the analysis is
household costs of housing as a percentage of net household income. The older men
in the study are in the most favourable position. Whether they have repartnered or
not, they are likely to to be paying nothing for their housing and are most unlikely to
be paying 25 per cent or more oftheir income for housing. Older women also are
likely to be paying nothing for their housing but a substantial minority, about 25
per cent, pay more than 25 per cent of their income for housing.
Among the younger respondents, men and women are in similarly unfavourable circumstances with quite high proportions paying more than 25 per cent of
their income for housing. Men and women who have repartnered are in a better
position than those who are still single. The other feature of Table 8.10, a continual
theme ofthis book, is that within any category offamily type or respondent group,
the range of circumstances is very broad. Some pay nothing for their housing, some
pay more than 25 per cent oftheir after-tax income. While it is still apparent that
the older groups are better off than the younger groups in respect of housing, it is
again clear that the economic consequences of marriage breakdown cannot easily
be predicted on the basis of individual characteristics.

Table 8.10 Owners and mortgagers at separation: household costs of housing as a
percentage of household income by respondent groups and family type in
1984

Respondent group and family type in 1984

1981 younger men
Living alone
Repartnered with no children
Repartnered with children
1981 younger women
Repartnered with children of the marriage
Not repartnered, with children of the marriage
/981 older men
Alone
Repartnered
/98/ older women
Alone
Repartnered
Not repartnered, with children
1983 younger men
Alone
Repartnered with no children
Repartnered with children
/983 younger women
Repartnered with children of the marriage
Not repartnered, with children of the marriage

Housing costs as a percentage of
income

Total

%

1-14%
%

15-24%
%

25%+
%

6
14
22

8
15
26

41
48
39

45
23
13

lOO 26
lOO 22
lOO 46

25
18

19
13

36
39

20
30

lOO 58
lOO 77

49
57

10
13

28
23

13
7

lOO 47
lOO 41

52
65
44

4
20
11

17
0
21

27
15
24

lOO 39
lOO 22
lOO 56

11
5
16

14
28
16

31
41
29

44
26
39

lOO 33
lOO 28
lOO 31

22

19

11

11

33
28

26
50

lOO 47
lOO 96

0

%

(n)
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PERSONS WHO RENTED THE MATRIMONIAL HOME
Not unexpectedly, renters were much more likely than owner/mortgagers to have
both left the matrimonial home by the time of interview. This happened for 85 per
cent of all renters. Renters at separation were also much less likely to be in the
owner/mortgager category in 1984, but, even so, 36 per cent of men and 29 per cent
of women who were renting had become owner/mortgagers by 1984. Those who
had repartnered were more likely than those who had not to be owner/mortgagers.
As no information was obtained on the cost of housing before separation, it is not
possible to derive empirical measures of changes in standards of housing for respondents in this group.
An interesting feature is that among this group who were renting before separation, 44 per cent of the men and 28 per cent of the women had been renting
public housing. By 1984, however, only 29 per cent of the men and 20 per cent of the
women were renting public housing. Within this sub:-group, therefore, divorce had
actually led to a reduction of the proportion ofrenters who were in public housing.
As only a small proportion offormer owner/mortgagers was in public housing in
1984 (Table 8.7), it is clear that public housing has played a very minor role in the
provision of housing to respondents in this study. Expressed numerically, 38 out of
825 respondents were in public housing before separation. In 1984, this number
was still only 38. To some unknown extent, this lack of prominence of public
housing may be related to the mobility and upper socio-economic biases in the
sample.
As a high proportion of persons who rented before separation were still renting
in 1984, their housing costs in 1984 were similar to those of former owner/
mortgagers who had become renters. Again, women were paying a much higher
percentage of their incomes for their housing.

CONCLUSION
As the house is so important to so many Australians, is there a case (as in New
Zealand law) for special treatment being given to the house in matrimonial property law? In particular, should a tenet of the law be that the matrimonial home, in
all possible cases, be allocated to the custodial parent so that the environment of the
children is maintained?
The facts in Australian divorces run counter to this tenet: 43 per cent of children left the matrimonial home at separation, 67 per cent had left within three years
and 77 per cent within five years. A full answer to the question posed cannot be
made without looking at the overall property distribution (see Chapter 9), but there
are indications from the analysis in this chapter that a separate provision relating to
the house would be undesirable.
First, in 35 per cent of cases, the house was sold and sale of the house was
related to economic factors which would have been extremely difficult to circumvent. Secondly, custodial parents who left the matrimonial home expressed high
levels of satisfaction about their present housing. Whether these expressions
reflected a genuine improvement in the standard of housing or whether, as is more
likely, they reflected a relief at being out of the situation of the matrimonial home,
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this level of satisfaction cannot be ignored. Any reform which, in a sense, forced the
custodial parent to remain in the matrimonial home or reversed the occupancy of
the home could lead to greater turmoil and more unhappiness than prevails at the
present time. Thirdly, the evidence suggests that repartnering is much more likely
for persons who leave the matrimonial home and, as observed in Chapters 6 and
15, repartnering can be an important factor in future well-being.
Despite these findings, it is still desirable in many cases that the children
remain in the matrimonial home and this should be a discussion point in property
settlements. There may also be scope for refinancing through a system of capital
indexed loans such as the experimental scheme currently being implemented by the
Victorian Ministry of Housing. Refinancing of this type would lower repayments
and thus circumvent the necessity to sell the house.
The 'clean break' principle of the law appears to have been largely supported
by survey respondents as ownership of the house remained unchanged in only 10
per cent of cases. While some people were able to make arrangements about deferred sale of the house, the vast majority rejected this option.
At present, the house represents one item of property to be divided.
Consequently, as we shall see in later chapters, the house is often traded off against
other items of property. Given that in most cases equity in the matrimonial home is
a sizeable component of the couple's wealth, there seems to be little justification for
changing the present status of the house vis it vis other property.
Attempts have been made in this chapter to assess changes in housing standards arising from the breakdown of marriages. While some important conclusions
emerge, it has proved impossible in the end to evaluate adequately whether
observed changes were due to enforced necessity or to personal preference. Given
the dissolution and reformation of families, it was also difficult to relate changed
housing to changes in housing needs. The important conclusions to emerge are:
• the person who leaves the matrimonial home at separation is most unlikely to
obtain the home at distribution;
• the opportunity for capital gain was considerable for the person who retained the
matrimonial home;
• leavers had very mixed housing experiences after separation - some experienced major drops in the value of their housing, some experienced major
rises;
• marriage breakdown almost always led to increased housing indebtedness;
• 40 per cent of former owners were renters at the time of interview and women
who were renters paid a very high proportion of their income for rent.

9
PROPERTY DISTRIBUTION: THE
SHARES OF EACH PARTNER AND
THEIR DETERMINANTS
Peter McDonald

One of the principal aims of the study is to describe the division of property in the
surveyed cases and to attempt to discover the factors which influenced the nature of
the settlement. In particular, the study attempts to describe the extent to which the
various contributions and needs specified by the Family Law Act (see Chapter I)
have contributed to property outcomes. The only other major source of information on this topic is the Law Reform Commission's survey of Family Court property cases (Australian Law Reform Commission, 1985b). That study concludes:
The surveys do not enable us to say that there are no property cases which cannot
readily be understood in terms of the principles laid down by the Family Law Act.
Nevertheless, the survey results as a whole suggest that the division of property in
cases coming before the Family Court works generally as the Act intends; the range of
outcomes is reasonably broad, and factors relating both to past contributions and to
future needs appear to have some influence on the property share each party
receives.

It is of interest, therefore, to consider whether this broad endorsement of the
operation of the present discretionary system is confirmed by the present study
using different approaches. In the present study, information is provided by the
divorced persons themselves rather than by lawyers or Court personnel. Further,
all persons divorcing within the study categories are covered and not merely those
who had a property application before the Court. The methods of collection of
property data were also different in the two studies: in the Law Reform Commission's study, information on property was confined to that provided to the Court by
the parties; in the Institute's study, an accounting approach has been used. More
fundamentally perhaps, the Institute's study is able to examine the impact on property outcomes offactors which are not explicitly provided for in the Family Law
Act such as the educations and occupations of the parties to the marriage, who
remained in the matrimonial home and who decided upon the separation.
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An important theme of the chapter is an assessment of the extent to which the
outcomes of the present discretionary system would be varied under a regime of
equal property shares.

DATA COLLECTION
In order to assess the percentage of property which each partner received at the time
of distribution, survey respondents were asked about each individual asset and
liability that they had. These were then recorded on the form 'Distribution of
Assets and Liabilities' and information was obtained on the ownership of the asset
or liability during the marriage and its value at the time the property was distributed. Current values were obtained in cases where the distribution was not finalised at the time of interview. Specific questions were addressed to each of the
following types of assets and liabilities:
1.
2.
3.
4.
5.
6.
7.
8.

bank, building society and credit union accounts;
matrimonial home and mortgage;
furniture and household equipment and amounts owed on these;
cars and amounts owed on cars;
superannuation policies (surrender or maturity values);
life insurance policies (surrender value);
businesses or farms and business debts;
other assets with a value of $1000 or more and amounts owing on these
assets;
9. other liabilities (non-asset related liabilities such as personal loans, credit card
debts, private loans, taxation to be paid and so on).

For category (8), 'other assets', the following types were suggested to the respondent
on a prompt card: caravans, land, other real estate, shares, debentures, bonds,
boats, sporting equipment, jewellery, pianos and other musical instruments, collections of books, and paintings. Clothing was excluded from the list of assets
although expensive items of clothing such as furs were mentioned by some respondents under 'other assets'.
Information was then obtained on the distribution of each listed asset and
liability including shares going to the husband, to the wife and to third parties:
information on cash transfers and other payments from one spouse to the other was
also obtained.
The survey questionnaire was designed to elicit a great deal of detail about
individual assets and liabilities. The difficulty with this approach was that many
respondents had not considered the actual monetary value of every single asset
during the distribution process and the listing exercise to which they were asked to
apply themselves was not something they had done previously in any systematic
way. Interviewers reported that some respondents commented after completing
the listing exercise that they had done better or worse than they had previously
thought. But the essential difficulty was that many respondents had a poor
knowledge of the values of certain items, particularly of businesses, farms, other
assets and life insurance policies.
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Values of superannuation policies provided a major problem. Each respondent was asked for any information he or she could give, either the surrender value of
the policy or the value upon maturity. Clearly the value upon maturity was next to
impossible to report for all but those who were approaching retirement, so, more
often, either surrender values or values of varying type (discussed in Chapter 10)
actually used in the settlement negotiations were provided. Usually, however, respondents provided no values at all. Superannuation is different from other assets
not only because of the lack of knowledge of values but also because its value is
more a future rather than a present benefit. It bears an affinity to other job-related,
fringe benefits such as company cars, low interest housing loans, holidays provided
through work, tax benefits and so on - benefits which occupy a grey area between
property and income. However, the importance of superannuation as compared
with most other fringe benefits is that it is more widespread and its value is often
substantial. For these reasons, some attempt must be made to take account of
superannuation in the shares of property going to each spouse.
To overcome the problems of missing values, estimates were made based on
varying criteria depending upon the type of asset or liability. The missing values of
less valuable items (cars, furniture, bank accounts, life insurance policies and nonasset related debts) were estimated as the median value ~mong all respondents for
whom values were given. Missing values and debts applying to houses, businesses,
farms and other assets were estimated on a case-by-case basis using all information
available on the questionnaire. Superannuation values were estimated from an
equation relating the value of policy to the number of years the policy had been
operating. The equation was derived by linear regression using the data from respondents for whom both the value of the policy and the time of operation were
given. Separate equations were derived for each sex so that any sex difference in
reported values would remain explicit.
In four cases out of825 respondents, the information given was so sparse that
estimation of missing values was impossible. These four cases have been dropped
from the analysis in this chapter. Estimation of missing values is clearly a risky
business and some of the estimates may be wide of the mark. However, careful .
consideration of the context of missing values indicated that there was a greater risk
in not making these estimates. For one thing, a high percentage of cases had at least
one missing value, albeit often a minor item. More importantly, missing values
were most common for female respondents and for wealthier respondents and a
distorted picture may have emerged if these cases had been dropped.
Despite all of these limitations, the resulting data are unique in the Australian
context and far more reliable than expected when the survey's pre-test commenced.
As the pre-test progressed, it was found that, while some assets presented problems,
respondents had a relatively good knowledge of asset values simply because these
values had been salient to them in their recent past.

ISSUES TO BE CONSIDERED
To be looked at first are the types and values of assets and liabilities that couples
had and the ownership of these prior to separation. Here, because the vast majority
of people had them, four types of assets and their associated liabilities could be
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described as 'basic' - bank accounts, houses, furniture and cars. In addition, nonasset related debts could be regarded as 'basic' because they mainly consisted of
credit card debts and personal or private loans. The percentage that these basic
assets and liabilities contributed to the couple's total net wealth will therefore be
considered.
Then, percentage shares of property received by each spouse will be analysed.
The issue here is to consider the extent to which the discretionary system in Australia leads to variations from a 50150 split of all property. Clearly, ifin most cases
shares came out close to the 50150 situation, there would be an argument that a shift
to equal division in law would be acceptable because such a shift would have
minimal effects but would be considerably more efficient. On the other hand, wide
variations from the 50150 situation would indicate that discretion does have a
major impact on property division. If this were to be established, we would then
need to analyse the determinants of the property split in order to assess as far as
possible whether these determinants accord with the discretionary provisions of
the Family Law Act. As outlined in Chapter 1, the Family Law Act provides discretion to the Court to take into account the relative contribution to the marriage of
each spouse as well as the situations of each in respect of future needs. As these
contributions and needs have been measured to a large extent in the survey, it is
possible to examine the effects that various contributions and future needs have
had on the distribution of property. At the same time, it is possible to examine the
effects on property shares of matters largely beyond the allowable provisions of the
Act such as whose decision it was to separate and who it was that remained in the
matrimonial home.
Next, the share of basic assets will be compared with the share of all assets. It is
sometimes suggested that the wife's share is considered primarily in terms of these
basic assets and that her share falls as a consequence.
The final matter to be considered in this chapter is the extent to which property
distribution was effected through cash transfers between the parties, that is,
through the full or partial buying out of one partner's share by the other partner.
Such transfers imply increased indebtedness or asset disposal and thus are constrained by financial and property markets. The distribution of individual types of
assets and liabilities is considered in the following chapter.
0

WEALTH LEVELS OF RESPONDENTS
The total net wealth of respondents is set out in Table 9.1. There are few standards
with which these wealth levels can be compared. It can be said, however, that the
property values observed in the study accord reasonably well with those in the
surveys of Court cases (Australian
Reform Commission, 1985b, pp. 72-5) and
with estimates of household wealth in Sydney made by Abelson, Alcordo and Lo
(1983).
Not unexpectedly, the older respondents are considerably more wealthy than
the younger groups. Only about one in six of the younger couples had wealth in
excess of$I.00 000 compared to one in two of the older couples. Low wealth levels
(under $20 000) were most uncommon among the older respondents. This
indicates the importance of length of marriage as a factor in property
accumulation.

Law
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Table 9.1

Levels of wealth, by respondent groups
Younger groups

Level of wealth a
<$20000
$20 000-$39 000
$40000-$59 000
$60 000-$99 000
$100 000-$199 000
$200 000 and over
Total % (n)

women
%

men
%

women
%

15
25
20
27
9
4

20
17
19
26
13
5

2
8
17
27
24
22

5
8
16
21
36
14

100(259)

Mean value of wealth
Median value of wealth

Older group

men
%

$66300
$47700

100(313)
$83600
$53200

100(109)
$169000
$89900

100(140)
$142000
$98700

a Wealth is defined as the net worth of the couple adding in the values of all assets and subtracting all
debts. In this table, it includes the surrender values of superannuation and life insurance policies.

Mean values of wealth by group show younger women reporting higher wealth
levels than younger men but older men reporting higher levels than older women.
This appears to have been a result of respondent selection in that the study includes
a small number of older men and younger women in the very wealthy categories.
Mean values are easily shifted by a few very wealthy cases. In these circumstances,
the median values provide a more reliable indication of the 'average' situation. On
average then, younger couples with two children have a net worth of around
$50000 while older couples have around $95 000. It should be recalled again,
however, that the study respondents were biased somewhat towards the wealthier
.
end of the spectrum.
Table 9.2 Combined assets and liabilities of couple: percentage having assets and liabilities
of different types, by respondent groups
Younger groups
Type of asset or liabilitya
Assets
Bank, credit union accounts
House, flat
Furniture
Car
Superannuation policy
Life insurance policy
Businesses or farms
Other assets
Liabilities
House mortgage
Furniture hire purchase
Car hire purchase
Business debts
Debts against other assets
Other liabilities

Older group

men
%

women
%

men
%

women
%

92
82
100
97
54
49
19
52

87
77
99
97
55
51
21
54

93
85
97
95
55
48
27
66

90
88
98
96
59
49
26
62

73
12
27
9
9
46

68
8
27
8
8
38

47
2
8
13
7
16

51
6
17
8
13
26

a Only assets and liabilities with a non-zero value are considered.
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Table 9.2 sets out which particular assets and liabilities were held by survey
respondents. The main differences between the younger and the older groups are
that younger couples are more likely to have debts of the basic type (house, car,
furniture and other liabilities) and older couples are more likely to possess 'other'
assets. The other point to note is the prominence of superannuation. Around 55 per
cent of all cases involved at least one superannuation policy.
The median values of assets and liabilities of particular types are given in
Table 9.3. There are several important features of the table. Couples generally have
only a very small fraction of their assets in liquid form, that is, in bank accounts.
This means that upon distribution of assets, there is little cash available for either
party to exchange for property. Couples therefore have three choices: to balance off
assets against each other; to borrow money, perhaps against assets or superannuation; or to sell certain assets. Loss may be incurred under the second and third of
these choices if couples are forced to borrow or sell in an unfavourable market.
Table 9.3 Combined assets and liabilities of couple: median values of assets and liabilities,
by type and respondent groups
Younger groups
Type of asset or liability'
Assets
Bank, credit union accounts
House, flat
Furniture
Car
Superannuation policy
Life insurance policy
Businesses or farms
Other assets
Liabilities
House mortgage
Furniture hire purchase
Car hire purchase
Business debts
Debts against other assets
Other liabilities

Older group

men
$

women
$

men
$

women
$

2000
47000
6000
4000
4300
1500
25000
4700

2000
45000
6000
4000
11000
1700
20000
6000

2000
48000
6000
4500
10000
3800
100000
20000

2000
45000
6000
5000
39900
4600
40000
14000

18000
I lOO
2000
45000
10000
2600

19500
600
2700
18000
10 500
2200

8100
1000b
4500 b
23000 b
12500b
10 OOOb

7900
400b
2700
28000 b
9500 b
2000

• Only assets and liabilities with a non-zero value are considered.
b Less than 20 cases.

The prominence of the house and the house mortgage is evident but in case~
involving businesses or farms these are also very important components of wealth .
Other assets and debts against other assets are more prominent than may have been
envisaged. Finally, as far as the stated values can be trusted, superannuation is
evidently an important asset for those that have it. Here it must be pointed out that
the values for superannuation given by men are considerably less than those given
by women. As in most cases the policy is held by the man (Table 9.5 below), there
may be some reason to favour his valuation, but it should be remembered that the
person gaining a particular asset might tend to undervalue that asset. It should also
be remembered that the 'real' value of the policy to the holder will normally be
greater than its surrender value. On balance, therefore, the values provided by men
and women are likely to provide a reliable range within which the 'real' value of
superannuation would fall.
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Wealth levels were high when the husband was in a professional or managerial
occupation and low for those in clerical, sales and service occupations. Where the
husband was a tradesman or small businessman, wealth levels were mixed, sometimes high, sometimes low. Many cases involving businesses were not at all
wealthy. However, whenever farms were involved, wealth levels were very high
(mean of $341 000; median of $150 000).
Basic assets and liabilities accounted for a high proportion of net wealth for
most respondents (Table 9.4). On average, about 70 per cent of wealth for the
younger group and 60 per cent for the older group was made up of basic assets.
These percentages would rise even higher if superannuation was excluded from
wealth. This means that, in the majority of cases, if house, furniture and a car went
to one party, that party would be receiving well in excess of 50 per cent of the
property. Remembering the upper echelon bias in the sample, this conclusion
would be even stronger if lower propertied people were fully represented. The
reverse conclusion is ofcourse that ifproperty was divided 50150, in the majority of
cases each partner would come out with somewhat less than the house, the furniture
and a car.
Table 9.4

Basic assets a as a percentage of total wealth, by respondent groups
Younger groups

Percentage of total wealth
<20%
20-39%
40-59%
60-79%
80% or more
Total % (n)
~ean

percentage

Older group

men

women

men

lI'omen

%

%

%

%

8
5
12
18
57

8
13
17
22
,
40

12
16
15
21
36

8
19
29
14

100(259)
74

100(313.)
66

100(109)
61

30
100(140)
59

a Basic assets include house, furniture, cars, bank and credit union accounts and debts associated with
these assets as well as non-asset related debts. It excludes superannuation, life insurance, businesses
and farms and 'other assets'. The estimate may be somewhat conservative as some of the assets
classified under 'other assets' such as sporting equipment, books, antiques, pianos and so on could be
considered as 'basic'.

OWNERSHIP OF PROPERTY BEFORE DISTRIBUTION
Almost nothing is known about individual or joint ownership of property within
marriages in Australia. The data in Tables 9.5 to 9.8 are therefore of great importance to considerations of alterations to the present legal position regarding property in marriage. 'Ownership' in these data is not based on any detailed legal
interrogation. It is merely ownership as perceived and reported by the respondents.
It is very informative, therefore, to find in Tables 9.5 and 9.6 a quite remarkable
consistency of reporting by men and women on ownership of property and debts
during the marriage.
Table 9.5 shows that joint bank accounts are the most common but that
women are more likely than men to have accounts of their own. Houses are largely
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Table 9.5 Ownership of assets before distribution: percentage having assets with given
ownership,a by type of asset and respondent group
Younger groups
Type of asset and ownership
Bank account
Joint
Husband
Wife
House
Jointly owned
Husband-owned
Wife-owned
Car
Jointly owned
Husband-owned
Wife-owned
Furniture
Jointly owned
Husband-owned
Wife-owned
Business
Jointly owned
Husband-owned
Wife-owned
Other assets
Jointly owned
Husband-owned
Wife-owned
Superannuation
Husband
Wife
Life insurance policy
Husband
Wife
a

Older group

men
%

women
%

men
%

women
%

76
36
51

73
39
43

70
51
70

70
64
67

74
6
2

71
5

72

I

68
12
5

13
75
34

16
70
35

6
79
41

3
71
54

98
9
7

94

91
11
6

85
9
19

10
7
0

13
6
I

13
15
3

13
16
2

19
27
22

23
25
23

29
37
33

24
31
36

51
7

52
8

47
15

46
19

41
20

45
20

40
16

31
24

11

17

13
3

Each category of ownership includes joint ownership with third parties.

jointly owned. Cars are rarely jointly owned and most commonly are owned by the
husband. Furniture is seen as jointly owned. Businesses are divided evenly across
those jointly owned and those owned by the husband. 'Other assets' are spread
evenly across the three forms of ownership. Superannuation is most likely to be
held by the husband as are life insurance policies.
Debts follow essentially the same pattern except that business debts are more
likely in cases ofjoint ownership than ownership by the husband and 'other assets'
debt is more likely for assets owed by husbands andjointly than for those owned by
wives. Of particular note is the fact that 'other liabilities' tend to be either in joint
names or the husband's name.
Tables 9.7 and 9.8 show the mean values of assets and liabilities according to
type of ownership. Many of the cells in these tables are based on a small number of
cases and therefore need to be interpreted with caution. The picture presented by
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Table 9.6 'Ownership' of debts before distribution: percentage having debts with given
ownership, a by type of debt and respondent group
Older group

Younger groups
Type of debt and ownership
House
Joint
Husband
Wife
Car
Joint
Husband
Wife
Furniture
Joint
Husband
Wife
Business
Joint
Husband
Wife
Other assets
Joint
Husband
Wife
Other liability
Joint
Husband
Wife

men
%

women
%

men
%

1V0men
%

66

5

64
.3

41
3

I

0

2

46
4
I

5
16

6
15
5

0
7

7
11
I

I

0
12
4

6
I
I

2

3

0
0

0

8

9

13

6

5
3

0

7

0

6

5

4

4
4
I

6
I

0

4
4
I

5
4
3

24
25
7

19
16
10

6
11
2

9

0

3

7
9

a Each category of ownership includes joint ownership with third parties.

these tables is very mixed. However, it does seem that businesses owned by husbands usually have greater value and larger debts than jointly owned businesses.
There is also some evidence that 'other assets' owned by husbands are of greater
value and have greater debt associated with1them than 'other assets' owned by
wives. Finally, 'other liabilities' in the husband's name only are often quite
substantial.
A picture of ownership at the time of property distribution is revealed in the
data. Ifsuperannuation and life insurance are excluded, for about 70 per cent of the
younger couples and 50 per cent of the older couples more than 75 per cent of all
property is jointly owned. Debts are even more likely to be joint with about half of
all respondents falling into the category with 100 per cent of debts being joint.
Interestingly, joint ownership is less common among the older couples than among
the younger ones (average of 64 per cent of the value of all assets owned by the older
group compared with 77 per cent for the younger group). The earlier tables (Tables
9.5 and 9.6) show that both older husbands and older wives are more likely than
younger ones to have assets and debts in their own names. For example, 54 per cent
of older women reported themselves as having a car in their own names compared
with 35 per cent of younger women; 36 per cent of older women had other assets in
their own names compared with 23 per cent of younger women; and 19 per cent of
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Table 9.7 Ownership of assets before distribution: mean values of assets with given
ownership,s by type of asset and respondent group
Younger groups
Type of asset and ownership
Bank account
Joint
Husband
Wife
House
Jointly owned
Husband-owned
Wife-owned
Car
Jointly owned
Husband-owned
Wife-owned
Furniture
Jointly owned
Husband-owned
Wife-owned
Business
Jointly owned
Husband-owned
Wife-owned
Other assets
Jointly owned
Husband-owned
Wife-owned
Superannuation
Husband
Wife
Life insurance policy
Husband
Wife
a

men
$

Older group

women
$

men
$

women
$

2500
1600
2300

2500
2100
1300

5000
3700
4300

2800
4800
2800

51400
39900b
64500b

51700
63900b
31000b

65200
55000b
97300b

55400
63400b
36800b

5800
3200
2400

5600
4400
2700

2400b
5600
3000

5400b
5300
3800

7500
2700
4400b

6900
3300
3500

9800
3300b
3300b

7500
2800b
4300

65000
146000b
18000b

77 000
291900b
79800b

99500b
196100b
315000b

101700b
79800b
51000b

17100
11 900
10 500

21500
49500
10 500

33800
58600
13800

44900
22900
21600

6900
2100b

18900
2900

28200
5700b

49200
5600

2400
I 100

2600
1200

7900
8500b

5700
2500

Each category of ownership includes joint ownership with third parties.
than 20 cases.

b Less

older women had superannuation policies compared with 8 per cent of younger
women. This runs counter to any notion that older couples organise their affairs in
accordance with some past era of male dominance. It is also possible of course that
women in long, unsatisfactory marriages may have organised their affairs in anticipation of separation. Almost 30 per cent of older women said they had made
financial preparations in anticipation of the separation.
The average situation of ownership before distribution is also presented in the
data. Again it is worth commenting upon the remarkable level of agreement
between the statements of men and women. For the younger group, excluding
superannuation and life insurance, about 77 per cent of property was jointly owned,
about 16 per cent was owned by the husband and 7 per cent by the wife. Ownership
ofdebts had a similar distribution except that the percentage in the husband's name
was slightly higher and the percentage in the wife's name slightly lower.
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Table 9.8 'Ownership' of debts before distribution: mean values of debts with given
ownership,a by type of debt and respondent group
Younger groups
Type of debt and 'ownership'

Older group

men

women

men

women

$

$

$

$

House
Joint
Husband
Wife

19700
14600b
2400b

21100
26400b
8500b

12500
2700b
6000b

I3 100
15400b
4000 b

3400b
2000
2200b

4 100b
3000
2500b

5400b
4000b

5000b
2500 b

2500
2300b

900b
200b
400 b

1000b

400b

33500b
58 100b

43100b
149500b
5000b

36900b
46000b
100000b

37600 b
30100b

14000b
19600b
7000b

15300
10300b
3000b

15900b
47300 b
7000b

13100b
9500b
13900b

5000
II 400
1700b

6700
3400
2800

30500b
8200b
1700b

8000b
15 100b
4000 b

Car
Joint
Husband
Wife

Furniture
Joint
Husband
Wife

400b

Business
Joint
Husband
Wife

Other asset
Joint
Husband
Wife

Other liability
Joint
Husband
Wife

Each category of ownership includes joint ownership with third parties.
b Less than 20 cases.

a

Overall there seem to be two types of marriages: one, by far the most common,
in which most assets (other than cars) are jointly owned and the other in which
basic assets are jointly owned but the husband has a business, other assets or other
liabilities of a substantial nature in his own name.

SHARES OF PROPERTY AT DISTRIBUTION
The net amount, including cash transfers, received by the respondent was di~ided
by the total amount received by both partners to obtain the respondent's share of
property at distribution. Portions which went to third parties were therefore
excluded from the calculation. In 85 cases the respondent's share was not able to be
obtained because: little or no property information was provided (4 cases), or the
property division had not been finalised at the time of interview (78 cases), or both
partners received a zero or negative share, thal is, only debts (3 cases).
There were 19 cases where the respondent received a positive share and the
spouse a negative share. This was taken as a 100 per cent share to the respondent.
Counter to this there were 30 cases where the respondent received a negative share
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and the spouse a positive share. This was taken as a 100 per cent share to the spouse.
Thus in 7 per cent of cases where property division was finalised, one or both
parties received a negative share or both parties received nothing.
The distribution of percentage shares going to the wife is set out in Table 9.9
using two methods of measurement.
Inclusion of values of superannuation and life insurance, as these are usually
held and retained by the husband, produces a substantial shift towards lower proportions being received by women. According to women, their mean share drops
from 55 per cent to 46 per cent for younger women and from 56 per cent to 45 per
cent for older women if superannuation is taken into account. According to men,
,the share of women drops from 64 per cent to 59 per cent for younger women and
from 59 per cent to 54 per cent for older women when superannuation is included.
Superannuation is therefore a major consideration, no matter whether the husband's or wife's valuation is used.
Table 9.9 Comparison of percentages of property reported to have been received by the wife
using two methods of measurement, by respondent groups
All cases
excluding
super and
life policies
%

including
super and
life policies
%

Younger men
<20%
20-39%
40-59%
60-79%
80% and over

3
11
34
26
26

3
16
38
25
18

Total % (n)

100(234)

100(234)

Younger women
<20%
20-39%
40-59%
60-79%
80% and over

11
15
31
23
20

13
28
31
17
11

Total % (n)

100(271)

100(272)

Older men
<20%
20...,39%
40-59%
60-79%
80% and over

2
11
48
24
15

1
17
54
17
11

Percentage of property
received by the wife

Total % (n)

100(105)

100(105)

Older women
<20%
20-39%
40-59%
60-79%
80% and over

5
15
42
16
22

11
35
32
11
11

Total % (n)

100(130)

100(130)
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The other obvious feature is that men report much higher percentages going to
women than women themselves report, and vice versa. Quite evidently, the respondent tends to undervalue or under-report assets that he or she has received and
to overvalue or over-report assets that his or her spouse has received. This
tendency is more marked among the younger than among the older respondents.
The most important conclusion to be drawn from Table 9.9 is that shares are
not heavily bunched in the 40 to 60 per cent range. Before discussing this point,
however, it is useful to attempt a degree of correction or adjustment of the data for
differences in statement by men and women. Ifwe presume that women are about
as likely as men to misreport and that a fair estimate of the 'real' value of superannuation might lie about half way between the estimates made by men and
women, then the data in Table 9.9 can be adjusted by simply taking the averages of
values reported by men and women. The results of this exercise are shown in Table
9.10. Although the assumptions are somewhat arbitrary, the estimates in Table
9.10 are the best that could be made at this stage of the analysis.
Table 9.10 Estimates of wife's share of property based on the average of men's and women's
reports
Younger respondents
Wife's share

<20%
20-39%
40-59%
60-79%
80-100%
Total
Mean percentage to wife

Older respondents

excluding
super and
life policies
%

including
super and
life policies
%

excluding
super and
life policies
%

including
super and
life policies
%

7
13
33
24
23

8
22
35
21
14

3
13
45
20
19

6
26
43
14
11

lOO

lOO

lOO

lOO

60

53

57

50

A final, more subtle aspect of data accuracy is that if both men and women
under-reported their own share and if the correct shares were concentrated around
50 per cent, then under-reporting would produce a shift away from equal shares
which would not be corrected by the averaging process used in Table 9.10. The data
for the 126 couples in the sample provide a useful means of checking this possibility. It must be pointed out first, however, that the share of the husband as
reported by the husband added to the share of the wife as reported by the wife fell
below 100 per cent for 80 per cent of the couples and below 90 per cent for 60 per
cent of the couples. The tendency to under-report one's own share was thu~ apparent for couples as well as for all respondents. If this had not been the case, the
observed tendency to under-report may have been merely an artifact of the sample
selection, that is, it would have indicated that the sample was biased towards persons, both men and women, who received smaller shares of the property. In fact,
because the sample is biased towards people who were still living in the matrimonial home, there is a slight bias towards those who received a larger share.
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To check the extent to which under-reporting may lead to a shift away from
equal shares, the wife's share among the couples was recalculated as her stated share
divided by the total of her stated share and the share that her husband had reported
for himself. This, in effect, leads to all couples accounting for a 100 per cent share.
For example, ifboth the wife and husband had stated that they each received 35 per
cent of the property, this adjustment would have them each receiving 50 per cent of
the property. The resulting proportional distribution of the wife's share among
couples can then be compared with the overall proportional distribution among all
respondents. The results are strikingly similar, thus indicating that very little shift
away from equal shares is caused by under-reporting. So again it can be said that the
estimates of shares given in Table 9.10 are the best that could be made.
To conclude on the data in Table 9.10, 47 percent of younger wives and 39 per
cent of older wives receive 60 per cent or more of the property when superannuation is excluded. These percentages drop to 35 per cent and 25 per cent respectively
when superannuation is included. Only 34 per cent of the younger couples and 44;
per cent of the older couples had a division falling into the middle range of 40-59
per cent shares, whether superannuation is included or not. We must conclude,
therefore, that a shift in law to a situation of equal shares would substantially alter
the present regime of property divisions. Ifconclusions are based on the data which
include superannuation, under a system of equal shares, both men and women
would have roughly similar proportions who would lose or gain. On average,
younger women would be slightly worse off, but averages are misleading. The more
important conclusion is that in about two-thirds of all cases the relative shares of
the spouses would be substantially different under a system of equal shares. The
question to be addressed then is whether the high incidence of unequal shares
derives from factors included in the discretionary clauses of the Family Law Act or
whether other causes are evident.

SHARES OF BASIC AND NON-BASIC ASSETS
By agreement of both men and women, women receive a larger share of the basic
assets. Furthermore, there is much greater consistency of reporting between the
sexes on shares of basic assets (Table 9.11). This implies, of course, that inconsistencies about shares revolve around the non-basic assets: businesses, farms, 'other
Table 9.11

Wife's share of basic assets and liabilities,a by respondent groups

Percentage share of
basics going to wife

0-19%
20-39%
40-59%
60-79%
80-100%
Total % (n)
Mean percentage going to wife
a

Younger groups

Older groups

men
%

women
%

men
%

women
%

2
8
28
26
36

9
13
26
23
29

7
7
28
25
33

4
13
28
20
35

100(232)
69

Basic assets and liabilities are defined in note (a) to Table 9.4.

100(270)
61

100(105)
66

100(130)
64
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assets', superannuation and life insurance policies. In one-third of all cases, women
receive 80 per cent or more of the basic assets. Other data show that basic assets
(and liabilities) made up more than 80 per cent of the woman's total share for
around 70 to 80 per cent of all women. Basic assets constituted a much smaller
proportion of men's shares.
.
Interestingly, women received about two-thirds of the basic assets on average
irrespective of the percentage that basic assets made up of total assets. There seems
therefore to be evidence that basic assets are traded off against non-basic assets
with the wife taking the larger share of the basic assets and the husband the larger
share of the non-basic assets. It might also be speculated that this pattern is consistent with the 'contributions' provisions of the Family Law Act being applied
more to men while its 'needs' provisions are applied more to women. The man has
made the major contribution to his business, his superannuation, his 'other asset'
investments while the woman needs a home and furniture.

FACTORS ASSOCIATED WITH THE DIVISION OF
PROPERTY
The discretionary system of property division embodied in the Family Law Act
empowers the Court to take into account direct and indirect contributions of each
partner to the value of the property as well as contributions to the welfare of the
family. In addition the Court shall take into account the following circumstances
which could be classified under the general heading of 'needs':
• the effect of any proposed order upon the earning capacity of either party;
• the age and state of health of each of the parties;
• the income, property and financial resources of each of the parties and the physical and mental capacity of each of them for appropriate gainful employment;
• the care and control of the children;
• the financial needs and obligations of each;
• the responsibilities of either party to support any other person;
• the eligibility of either party for a government pension or benefit or for superannuation benefits; and
• cohabitation with another person.
These are all factors to be considered in the determination of maintenance.
However, as spousal maintenance is not common, often some fraction of the property is used as compensation, that is, as a form oflump sum maintenance. This is
seen as being in keeping with the 'clean break' principle. A central issue, therefore,
is what shares result from this approach of substitution of maintenance based on
needs by a lump sum of property. There are those who argue that future needs
should be covered by maintenance and that property should not be divided on the
basis of need but only on the basis of contributions during the marriage.
The survey provided the opportunity to investigate the extent to which the
observed imbalances in property division are related to the contributions of the
parties or to the needs of the parties or to other factors. This is done first in an
informal way through examination of the mean shares received by the wife according to several characteristics of the couple (Tables 9.12 to 9.14), then by a more
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formal approach in which the simultaneous effects of several variables are tested
using analysis of variance models.
The impact ofsocio-economic factors is shown in Table 9.12. The education
level of the wife and the occupation of the husband have little impact on the
division, but farmers' wives get proportionally less according to both their own responses and the responses of their husbands. The level of wealth, at least for
younger men and older women, is closely associated with the division, with the
share of the wife declining as wealth level increases. The strongest association
however is with the measure, 'basic assets as a percentage of wealth'. The higher the
proportion of basic assets the greater is the woman's share. This concords well with
the conclusion of the last section that the division of basic assets might be associated more with 'needs' and the division of non-basic assets with contributions.
Alternatively, it could mean that 'needs' are given little importance and wives
receive shares almost exclusively in terms of their contributions to the basic
assets.
Table 9.12

Mean percentage share going to the wife, by socio-economic characteristics and
respondent group
Younger group

Characteristic

Older groups

men

women

men

women

%

%

%

%

66
61
56
57
59
45

48
48
52
46
36
34

36
52
56
59
51
53

65
53
55
43
38
43

50
53
62

33
42
53

48
54
58

33
40
60

61
61
55

48
44
44

53
58
54

47
42
46

42
59
60

37
46
47

47
54
55

35
47
43

57
61
59

41
48
48

54
54
53

45
43
49

Level of wealth
<$20000
$20 000-$39 000
$40000-$59000
$60 000-$99 000
$100 000-$199 000
$200 000 and over

Basic assets as a percentage of wealth
0-39%
40-69%
70-100%

Husband's occupation
Professional or managerial
Clerical, sales, service
Trades, manual

Type of business
Farm
Other business
No business

Education of wife
Year 10 or less
Year 11, 12 or technical or trade certificate
Degree, diploma

The gender-role characteristics shown in Table 9.l3 tend also to be measures
of each party's contribution to the marriage, particularly the wife's contribution.
The general conclusion from this table is that, in isolation, these factors have no
impact on property division. Whether the woman worked during most of the marriage or for only a small part of it therefore has no bearing on the share of property
she receives. Relative contributions to the normal household tasks also have
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Table 9.13 Mean percentage share going to the wife, by gender role characteristics and
respondent group
Younger groups
Gender role characteristics
Wife earned own income at separation
No
Yes
Control offinances in marriage
Mainly husband
Joint
Mainly wife
Proportion of marriage that wife worked
Less than 40%
40-59%
60% or more
Respondent's contribution to household tasks3
Low
Medium
High
Contribution to value of house
Husband greater
About equal
Wife greater

Older group

men

women

men

women

%

%

%

%

60
58

47
45

51
56

40
47

57
57
66

42
48
50

50
55
57

42
50
43

45
44
44

46
44
46

58
59
60

45
46
46

57
54
52

45
49
43

59
59
b

50
45
49

55
52
b

.45
44
46

This variable is a summary index derived from the answers to questions relating to thirteen separate
household tasks. The scores were divided into three levels, low, medium and high, roughly determined
as the points which divided the sample respondents into thirds.
b Only one or two cases.
3

almost no impact on the property division for either men or women and the same is
true for claimed contributions to the value of the house. Among the older couples, a
wife who had her own source of income before separation seems to have received a
larger share of the property.
Table 9.14 shows the percentage share that the wife received according to a
mixed set of characteristics, some of which represent measures of the 'needs'
criteria of the Family Law Act. For example, the share of the property that a wife
receives is highly associated with custody of the children with the custodial parent
receiving more of the property. Whether the wife ever received the Supporting
Parent's Benefit is perhaps a good indicator of the need for income of a wife with the
children. In this case, the impact of need for income seems not to have had a major
impact on the property split.
It is sometimes suggested that if a man repartners he should receive more of
the property, while if a woman repartners she should get less. Table 9.14 indicates
that this logic does appear to operate in the case of women in that those who
repartnered reported receiving a significantly lower percentage of the property. For
men, repartnering bore little relationship to their shares, although those who had
repartnered received slightly lower proportions of the property. It should be
pointed out that the variable being used here is repartnering status at the time of
interview, which post-dates the time of the property division. Despite this, it could
be assumed that many, if not most, of the relationships existing at the time of
interview had probably also existed at the time property was being divided. While
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we know that few people had remarried before property division (see Chapter 4),
we are unable to measure the proportion of people who were in non-marriage
relationships at that time. Further, the percentage of property received by those
who had remarried before the property division was no different from that received
by persons who were repartnered at the time of interview.
Table 9.14 Mean percentage share going to the wife, by separation, legal processes and
other outcome characteristics
Younger group
Characteristics
Whose decision to separate
Mainly husband
Joint/neither
Mainly wife
Who stayed in the matrimonial home in the first
three months
Husband
Wife
What happened to the house .
To husband
Sold
To wife
Custody of children at separation
Both with husband
Other arrangement
Both with wife
Wife ever on Supporting Parent·s Benefit
Never
Ever
Repartnering status of respondent at interview
Repartnered
Not repartnered
Legal aid
Neither had legal aid
Wife had legal aid
Type of legal process
No Section 87 agreement
Had Section 87 agreement

Older group

men
%

women
%

men
%

women
%

64
58
59

53
50
43

60
52
52

49
53
41

50
69

36
54

48
62

38
53

49
59
72

34
43
57

47
54
63

33
43
54

42
59
63

24
40
47
42
48

60
57

39
51

56
53

34
47

58
60

46
45

53
62

44
49

57
60

40
50

50
55

42
46

Respondents in this survey were overwhelmingly opposed to the proposition
that subsequent repartnering should be a factor to be considered in a property
division (see Chapter 13), but in terms of their own behaviour, women's shares
were significantly reduced if they repartnered while men's shares were only slightly
lower. It could be that the reduced shares of repartnered women were due to
reduction of the share regarded as lump sum maintenance. It may also be the case
that women who repartnered quickly were more intent on 'buying' themselves out
of the marriage. Alternatively, their ex-husbands may have fought the division
more vigorously because they saw themselves as having been wronged.
In the chapter on housing, it was observed that the ultimate disposition of the
house depended heavily on the early stages of the separation process - that is,
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upon whose decision it was to separate and upon who remained in the matrimonial
home in the first months. Table 9.14 shows that these two factors were also very
highly associated with the outcome of property division. Among the 18 factors
considered in Tables 9.12 to 9.14, none is more strongly associated with the outcome of the property division than residence in the matrimonial home in the first
three months. Both men and women reported that the woman's share dropped by
14 to 19 percentage points on average if she was the one to leave the matrimonial
home.
I
.'
Table 9.14 also shows the impact of two aspects ofthe legal process, namely,
whether the wife had legal aid or not and whether the couple made use of a Section
87 agreement or not. (Section 87 agreements are described in detail in Chapter 3.)
Neither of these aspects of process had a very strong impact on property division
with the exception that among younger women, those with Section 87 agreements
received proportionally more than those without them. Of course, it may well have
been the case that without legal aid or without a Section 87 agreement the outcome
of the property division for those who made use of these processes would have been
different. This level ofevaluation is beyond the scope of the survey data. It could be
argued that the function oflegal aid is to produce a result for the legally aided person
which is similar to that for the person able to afford private legal representation. If
this is indeed the basis of equivalent shares for both legally aided and non-legally
aided respondents then legal aid is serving its purpose. Similar statements could be
made about Section 87 agreements.
Because many of the 18 variables given in Tables 9.12 to 9.14 may be associated with each other, it is important to examine their effects more systematically
using a multivariate approach. The approach used was analysis of variance with
mUltiple classification analysis. This approach allows the effects of each factor to be
assessed while the effects of other factors are controlled.
First the effects of various contributions to the marriage were examined
including measures of contributions to household tasks, the proportion of the marriage that the wife had worked and contributions to the value of the house. The
results obtained were controlled for the level of wealth. None of these contributions
had a statistically significant effect upon the share of property that a wife received
for any of the four respondent groups. The measures of contributions used were
primarily contributions to basic assets or to the running of the household, not
special contributions to a business or other non-basic assets. Thus in keeping with
conclusions already made above, this analysis tends to suggest that the level or
standard of basic contributions has no bearing on property division. This indicates
that any attempt to implement a basic contributions score chart covering good and
bad housekeeping or good and bad provision of income, as is implied in certain of
the judgements in Mallet's case (Mallett v Mallett (1984), FLC 91-507), is out of
step with outcomes in the cases surveyed.
The second set of factors examined were the future needs factors: whether the
wife had an income of her own when the separation occurred; whether the wife had
ever received the Supporting Parent's Benefit; who had custody of the children
soon after separation; whether the respondent had repartnered. Again the wealth
level of the couple was included as a control. Not unexpectedly, custody of the
children had a statistically significant impact on property division among both the
younger men and the younger women, with the share of the custodial parent being
above the general mean. Ifwomen had repartnered, their shares were significantly
reduced but for men, repartnering had no significant impact on their shares.
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Whether the wife had ever received the Supporting Parent's Benefit and whether
the wife had an income of her own before separation were not important
factors.
Although some of the 'needs' criteria did have a significant effect upon property outcomes, taken as a group, the 'needs' criteria accounted for only a small
fraction of the variability between respondents. Thus, on its own, the package of
needs was a relatively poor predictor of property shares.
Models were then examined which incorpora,ted various combinations of the
variables described in Tables 9.12 to 9.14. With the exception of the level of wealth
and the percentage that basic assets represented of total wealth, socio-economic
characteristics had no significant impact on property division. Interestingly, when
other factors were controlled, especially the level of wealth and basic assets as a
percentage of wealth, the low shares going to farmers' wives were no longer apparent. That is, the shares of farmers' wives were no different from those of other
women where the couple had a high level of wealth and a low proportion of wealth
in basic assets.
.
In general, the two legal process variables had little impact on the division but
the variables reflecting the circumstances of separation, whose decision it was to
separate and who stayed in the matrimonial home in the first three months, were
highly significant.
The final stage of this analysis was to estimate the 'best' predictive model for
each of the four respondent groups. Essentially this involves testing out various
combinations of the variables shown in Tables 9.12 to 9.14.
All four 'best' models included the variable, basic assets as a percentage of total
wealth, which is highly significant in every case. This finding strongly supports the
conclusion already made that contributions to basic assets or contributions to general family welfare had little bearing on differences in property division, but that
the husband's contributions to non-basic assets were very important in determining shares.
One variable, residence in the matrimonial home, also appears in all four 'best'
models. For the younger group, residence in the matrimonial home is combined
with the variable indicating who had custody of the children in the first three
months. The impact Of this variable was not reduced greatly when adjusted for the
influence of other variables, except in the case of older women. This means in
particular that the residence/custody variable measures a different dimension from
that measured by basic assets as a percentage of wealth. Clearly, custody measures a
'needs' dimension - that is, the needs of the children and of the custodial parent.
The models show that property divisions take great cognisance of the needs of
children and hence that the present discretionary system operates in favour of
childrens' needs. However, it is interesting to note that in the combined residence/
custody variable, the residence part appears to have the stronger impact. Thus men
report that the wife's share was 3.9 percentage points less than the overall mean
when the wife has custody but the husband remains in the house; women report a
drop of 6.6 percentage points in the wife's share in the same circumstance.
This returns us to the theme of Chapter 8 on housing that the housing outcome
was determined primarily by who remained in the house in the first three months.
Now we find that the overall division of property is also highly related to continued
residence in the matrimonial home even after the effects of other significant factors
have been taken into account. This finding is not easily interpreted in terms of the
contributions or needs provisions of the Family Law Act. Equity in the home
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represents a large slice of the property in most cases. This may mean that the person
who has left may concede or the Court may concede that the occupant of the house
cannot raise sufficient money to totally compensate the one who has left. An alternative, more subtle possibility derives from the fact that departure from the
matrimonial home is usually associated with having made the decision to end the
marriage (see Chapter 8). The person leaving often sees him or herself as buying out
of the marriage while the other claims that compensation is due to the party who is
prepared to continue the marriage. If, on the other hand, the person who wishes to
end the marriage manages to have the other person leave, then this is an indication
of the stayer's power in the relationship, a power which is no doubt extended
through the property division. Thus residence in the matrimonial home is a better
predictor of the property division than whom it was who decided to end the
marriage.
The significance of occupation of the matrimonial home in the initial period
following the separation is maintained even in cases where the house was ultimately sold at the time of distribution with the person who remained in the house
benefitting by about 8 percentage points of the overall property. This, however,
could merely indicate that at distribution this party had a need for new housing
because the matrimonial home was to be sold. Several interpretations are possible
but it seems likely that continued residence in the matrimonial home is an indicator of the balance of power, attribution of blame, guilt, search for peace of mind,
and trading-off which surrounds the decision to separate. If this is so, the question
is whether, in this environment, the flexibility of the present law assists couples to
negotiate the divorce or whether flexibility simply leads to injustice for those with
less power, more conscience or greater need for peace of mind. This is indeed a
difficult question.
To round off the discussion, the 'best' models for women contained other
significant variables. Whether the woman had repartnered'was significant in the
case of both younger and older women although the effects were somewhat reduced
when other factors were controlled. This again emphasises the greater application
of ,needs' criteria to women as compared to men. Women are adjudged to need less
if they repartner whereas for men, repartnering is not relevant to their share.

CASH TRANSFERS BETWEEN THE SPOUSES
Men and women report inconsistently on the use of cash transfers in settlement of
property division. However, reports on the incidence and level of payments from
wives to husbands are very consistently reported with the incidence being around
14 per cent of cases and the mean level being about $9000 in the case of younger
respondents and $15 000 in the case of older respondents. The disagreement lies in
the incidence of payments from husbands to wives with husbands reporting double
the incidence reported by wives (average 43 per cent men reported payments compared with 21 per cent women). As the mean levels of transfers from husbands to
wives are much higher in the wives' reports than in the husbands' reports, the
difference of opinion lies in the smaller payments. There seems therefore to be a
level of interpretation as to what constitutes a cash transfer in the context of a
property division. If we lean towards the husbands' interpretations, probably the
more reliable in this case, then cash transfers are used in about half of all property
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divisions. This is important because, as we saw above, most people do not have the
ready cash to finance a cash transfer. They must seek out a source for these funds.
Probably the most common approach is to borrow against an asset - usually the
house but sometimes a business or superannuation policy. In some cases, the
money is obtained at least in part by the surrender of a life insurance policy, the
beneficiary of which is the former spouse. In other cases, particularly in the case of
women, obliging parents have provided the money. Finally, the cash transfer may
be financed by the sale of property. These various strategies remain an area for
future analysis.
Respondents were also asked the context of the cash transfer. More than half
reported that the transfer was directly related to transfer of ownership of the matrimonial home while about 30 per cent reported that the transfer was a balancing
factor in the total package. The remaining people stated that the cash transfer
related to furniture and household equipment, businesses, cars, bank accounts and
several other items.

CONCLUSION
The analysis in this chapter has clearly indicated that the relative shares of spouses
would have been substantially different in most cases under a system of equal
shares of property at divorce. This conclusion applies also to absolute shares of
property. The median absolute difference in property shares was around $12000
for the younger couples and $20 000 for the older couples. For about 10 per cent of
younger couples and 25 per cent of older couples, the difference in shares of husbands and wives exceeded $50 000. Given that shares do vary greatly from equality, it is important to consider whether the variations from equality are able to be
explained in accordance with the provisions of the Family Law Act.
The evidence in the study suggests that contributions to non-basic assets, such
as businesses, other assets and superannuation, have a major impact on relative
shares of property but that relative contributions to the basic assets, such as the
house and furniture, have little bearing on outcomes. It therefore seems that basic
contributions to the family are assumed by those involved to be roughly equal and
that arguments related to a greater contribution by one partner are restricted to
contributions to non-basic assets. As non-basic assets are considerably more likely
to be owned or associated with husbands, husbands have greater scope to be able to
argue that they have made the greater contribution. The word 'argue' is used here in
a very general sense as in many cases the process of acknowledgement of greater
contribution does not result from argument or dispute but rather from acceptance,
ignorance of the law or lack of information (see Chapter 11).
On the needs side of the equation, the analysis shows that the needs of the
children generally lead to an improved share of the property going to the custodial
parent. There is little evidence that any other need, in particular the need for
income, plays a great role in the determination of property shares. There is some
evidence, however, that repartnering on the part of women is considered as reflecting an absence of need.
In summary, therefore, it seems that under the present law, certain contributions and needs are much more widely applied than others specified by the Act. It is
doubtful, therefore, whether this result accords with that of the Research Paper of
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the Law Reform Commission as quoted in the introduction to this chapter that
division of property 'works generally as the Act intends'. This doubt is reinforced
by the significant bearing that continued residence in the matrimonial home has on
property outcomes, a result which is not readily explained in terms of the principles
laid down by the Act.

10
DIVISION OF SPECIFIC
PROPERTY
Peter McDonald

Consideration of the overall distribution of property is enhanced by knowledge of
the patterns of distribution of specific property - cash in bank or credit union
accounts, furniture, cars, other assets, other liabilities, life insurance and superannuation. It may be the case, for example, that a particular item of property is
associated with one of the spouses and in the distribution is thus more or less
automatically conceded to that spouse without a great deal of attention being given
to its value. For example, the two cars owned by a couple during the marriage may
have been regarded as 'his' car and 'her' car: at distribution, each may take 'his' or
'her' car without much thought being given to relative values. Alternatively, a
superannuation policy or a business may be identified totally with only one ofthe
partners and so the other makes no claim on that asset. Outcomes such as these are
possible in a system which encourages private resolution of property matters, as is
the case in Australia.
This chapter thus sets out to examine whether more attention is focused at
distribution on jointly owned property as distinct from personally owned property.
As observed in the previous chapter, non-basic assets are likely to be personally
owned during the marriage. As such, are they more likely to be distributed to the
owner upon divorce and, if this is the case, does this situation contribute to the
lower shares received by women when non-basic assets represent a high proportion
of total assets? More specifically, the chapter examines question such as:
• How were funds in joint bank accounts divided? Did one spouse take the joint
funds without consultation?
• How was furniture divided? Did the partner who remained in the house obtain
most of the furniture?
• Were cars considered as joint property or were they distributed according to
ownership or usage?
194
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• Were 'other' assets associated with individual partners and hence allocated to
that partner at distribution?
• Were superannuation and life policies taken into account in the division and
were people advised about the relevance of superannuation? If superannuation
was taken into account, how was this done?
• How important to property division are non-asset related debts such as private
or personal loans or credit card debts? •
The chapter deals with assets other than houses and businesses (these are addressed
directly in Chapters 8 and 11 respectively). Ownership before separation and
values of the assets. discussed 'Hr tliis chapter are described in the previous
chapter.
•

I'

•
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~

, ~
•
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•
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BANK, CREDIT UNION AND BUILDING SOCIETY
ACCOUNTS
In the previous chapter, it was observed that while almost. all respondents had bank
accounts, the majority had only small amounts of money in them when the separation took place. The median value of these accounts was only $2000 for all
respondent groups. Data showed that while in a majority of cases the division took
place by agreement between the partners, it was very common for there to have
been no discussion (about 40 per cent of cases) and for one party to have simply
taken all ofthe money (about 30 per cent of cases). This stands as a salutary warning
to holders of joint bank accounts ..
Other data compare ownership of money in bank accounts before and after
distribution. Overall (mean percentages), husbands reported that they owned 42
per cent of cash savings before distribution and received 37 per cent. Women
reported that their husbands owned 54 per cent of savings before distribution and
retained 55 per cent. Both sexes therefore reported little change in the average
shares of men and women before and after the separation. However, the data also
show that a lot of change did, in fact, occur where there was a 50150 ownership
before distribution. It seems that in about 40 per cent of cases, either the woman or
the man obtained all of the savings. Men reported that their wives were twice as
likely as themselves to have obtained all the savings, while the reports of women
indicate that women and men were equally likely to have received all of the
savings.
Respondents, particularly women, frequently reported that they thought their
spouses must have had money hidden away in accounts of their own, but they had
no evidence of this or of the amounts allegedly involved. In summary, money in the
bank does not generally constitute a sizeable proportion of the wealth of couples,
but, at separation, ready cash will always be a scarce but precious commodity. It is
of some concern, therefore, that the survey shows that in about one-third of the
cases one ofthe partners took all of the cash in joint accounts without any discussion or agreement.
•
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FURNITURE AND HOUSEHOLD EQUIPMENT
All couples in the survey had some furniture which, according to respondents, was
mainly jointly owned. Only a small percentage owed money on their furniture, the
median values of that furniture being around $6000 for all respondent groups.
Some expensive items offurniture or household equipment were not listed under
the general heading of furniture but V:ere separately reported under the heading,
'other assets'. As furniture is essential and as couples usually do not have sufficient
for two households, separation involves an immediate difficulty for those who left
the matrimonial home, unless of course they were able to move into other households. Among men who left the matrimonial home, 47 per cent reported that they
had to buy a substantial amount of household items. The equivalent percentage for
women who left the home was 42 per cent.
From data examining the husband's share of furniture before and after distribution again it is evident that during the marriage all furniture was jointly owned
in the majority of cases. Women were a little more likely than men to report
individual ownership on their part. It seems that at distribution, furniture was
more frequently divided than retained by one or other of the partners. Two-thirds
of men and women reported some division of furniture after distribution. If the
. furniture went entirely to one person, both men and women reported that three out
of four times it was the wife who received all the furniture. Furthermore, when
furniture was divided, both men and women agreed that the wife received the larger
share.
This consistency of reporting does not persist when the distribution ofdebts on
furniture is considered as, in general, both men and women claimed that they took
on 100 per cent of the furniture debt. The numbers involved are small but the
divergence is so distinctive that it cannot be dismissed on the basis of small numbers. Perhaps a debt on furniture is salient only to the person who retains responsibility for the debt and is easily passed over by the other party. Certainly most
furniture debts were not large, although any liability in the early post-separation
period may loom large.

CARS
Almost all couples in the survey had at least one car; 60 per cent had two or more
cars. Interestingly, access to a car did not change very much from before separation
to the immediate post-separation period for either men or women. This situation
was facilitated by the fact that around 7 per cent of all respondents bought a car in
the first three months after separation. Thus it seems that those who had access to a
car before separation either retained that car or bought another.
By the time of the interview, the level of personal access to a car was significantly higher for both men and women than it had been during the marriage,
presumably reflecting the increased need for a car among those persons who, before
separation, had one car only between the two partners.
It is often thought that because the car or cars are in his name, the husband
either retains the one car or takes the better of the two cars and this stereotypical
view was supported by the data. On average, the husbantl came out of the distribution of property with two-thirds of the value of the couple's cars. This result is
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confirmed by the fact that it was reported by both men and women. The car is thus
the one basic item for which men obtain a greater share than women. It is also the
only basic item where, during the marriage, ownership was largely in the hands of
men. This association, together with a similar association regarding businesses and
other non-basic assets, suggests that couples may have a sense of ownership of
property during the marriage which maintains some weight in the subsequent
division; each person obtains the as~ets which are particularly identified with that
person. Such an approach usually favours the husband because more of the assets
are identified with him. The wife could thus only be compensated by obtaining a
greater share of assets that the couple perceived as being jointly owned.
The distribution of car debt leads to the broad conclusion that little change in
responsibilities for car debt occurs after distribution, though both men and women
claim to have taken on a little more of the car debt than they held before
distribution.

OTHER ASSETS
'Other assets' were defined as assets with a value of$1 000 or more other than bank
accounts, the matrimonial home, furniture and household equipment, cars, businesses and farms, and superannuation and life insurance. Other assets by type and
ownership before separation are set out in Table 10.1. The table shows the numbers
of the particular type of asset reported by all male and female respondents. Any
asset type may have been reported more than once by a respondent.
The most commonly reported other asset was land and real estate. This would
have included investment properties and holiday houses but may also include
property bought between separation and distribution by one of the parties. Both
men and women reported that about half ofland and real estate was jointly owned;
of the other 50 per cent, men were twice as likely as women to have been the owners.
No other type of other asset had joint ownership levels as high as 50 per cent following sex-role stereotypes, most other assets had a high percentage ownership
by husbands. Men owned caravans and camping equipment, boats, vehicles, sporting equipment, tools and other household equipment, while women owned
jewellery and furs. Men were more likely than women to be owners of artworks,
books, records, antiques and other collections, but women were a little more likely
than men to own musical instruments.
As shown in Chapter 9, other assets were often valuable, especially among the
older respondents. The data on the division of other assets indicate that, with the
exception of jointly owned assets, ownership after distribution was similar to
ownership before distribution. The main changes show that men reported that
jointly owned assets went either entirely to themselves or entirely to their wives in
about an equal number of instances. Women, on the other hand, reported that
jointly owned assets went in one direction, the direction of their husbands. Overall
averages therefore show men emerging with a 50 per cent share ofother assets based
on their own reporting but a 63 per cent share based on the reports of the women.
There is no independent evidence to indicate what might have been the real situation; presumably both men and women selectively reported some assets which the
other party received.
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Other assets by type and ownership before separation, as reported by men and
women
Ownership before separation

Type of other asset

reported by

other, not
stated
n

joint
n

husband
n

wife
n

men
women
men
women
men
women

45
64
2
1
9
11

27
31
2
3
21
28

15
18
56
66
15
22

4
4

men
women
men
women
Musical instruments
men
women
Caravans, camping
men
equipment
women
Household equipment, tools, men
sporting equipment,
women
equipment related to
hobbies
Vehicles
men
women
Cash, inheritance, money
men
owed
women
Occupation-related goods
men
women

9
18
2
9
9
6
9

17
15
24
22
6

5

II

12
12
16

0
0
0
3
0
1
2
2

31
43
26
36
27
33
23
31
19
24

0
0
0

6
15
10
12
4
9

Land, real estate
Jewellery, furs
Shares, bonds, etc.
Artworks, books, records,
antiques, and other
collections
Boats

3
6

2
3
I

6

10
II

5
13
6
3
2
3

10

0
2
12
16
1
6

I

1
3
3

3

1
0
I

2
5
1
0

I

0
0

total
n

91
117
61
71
48
64

The number of cases having other asset debt was small so it is somewhat difficult to draw conclusions about debts of this type; however, the data show that
both men and women reported consistently that men came out with responsibility
for about two-thirds of other asset debt.

SUPERANNUAliON
Not unexpectedly, given the nature of superannuation, the holder of the policy
almost always continued to hold the policy after the property division. Only a very
small number of policies were either cashed in or matured around the time of
distribution.
The important questions in this area, however, are the relevance of superannuation in property settlements and the extent to which superannuation was
considered in the division of property.
Younger men had held their policies for an average of about seven and a half
years, while older men had held theirs for around 15 years. Those women who had
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superannuation had held their policies for much shorter periods than their husbands. These averages indicate that in most cases the years of the marriage
extended beyond the years that superannuation had been held. As such, superannuation clearly has a relevance in divorce negotiations because it has been a
drain on the financial resources available to the marriage.
Most policies matured at either age 60 or age 65, indicating the difficulty that
superannuation (as a future benefit, perhaps a remote future benefit) presents. That
the vast majority of respondents (almost 90 per cent) were members of their
employers' superannuation schemes presents a further difficulty, namely, the
involvement of a party outside the marriage. Most respondents stated that their
superannuation had some lump sum component and about one-third were lump
sum only. About half reported a combination of lump sum and pension. This
characteristic brings superannuation more into the realm of property because a
future lump sum payment normally implies a current surrender value. It also
marks superannuation as akin to other non-liquid assets having a future maturity
value.
Men, especially younger men (almost double), were more likely than women to
report that superannuation was taken into account in the division of property.
However, even among men, superannuation was reported to have been taken into
account in well under 50 per cent of cases involving superannuation. Not unexpectedly, it was more likely to have been considered in the property divisions of the
older respondents than the younger ones. Nevertheless, in the majority of cases
superannuation played no part in the property division (average of 68 per cent of
younger group and 54 per cent of older group). Data show that this was mainly due
to the absence of advice on this possibility. Where superannuation had not been
taken into account, about 75 per cent of respondents had received no advice on its
relevance. Interviewers reported that many women expressed surprise when asked
this question, thus indicating a lack of knowledge on the part of women that superannuation might have been taken into account.
Where superannuation was taken into account in the division of property, 37
per cent of men and 50 per cent of women regarded the overall distribution as fair.
As these percentages are little different from those for the total samples of men and
women, recognition of superannuation apparently does little to improve the perception of fairness.
An investigation was made of cases where superannuation was taken into
account and where the respondents regarded the overall result as fair in order to see
whether these cases had similarities which might provide directions for possible
guidelines in the recognition of superannuation. In 80 per cent of these cases, the
respondent was able to provide an estimate of the value of the superannuation
policy, thus indicating that in most cases some kind of valuation of the policy is a
necessary component of negotiation over superannuation. However, it remains
that, in 20 per cent of cases, superannuation was able to be balanced off against
other assets without a value being placed upon it. Unfortunately the survey did not
include a direct question on how superannuation policies were valued, but the
open-ended question on how the policy was taken into account in the distribution
indirectly indicated that there was no consistent system for valuation of policies.
Most often the value given appears to be a rough estimate (perhaps based on a
statement, but not a documented statement) from the superannuation scheine or
the employer. Occasionally specific values were given ofa more reliable nature but
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these also differed in the type of value given. Instances were recorded of the value
being:
• the amount paid in during the duration of the marriage;
• the maturity value discounted back to the date of property division;
• the cash-in value.

,

Generally, however, it seems that superannuation was used as a negotiating instrument by the wife if she was unhappy with the share she was to receive. The counters
to this claim were that the policy was not really property, that it was oflittle value,
or that it was simply too difficult to estimate its value. One respondent claimed that
the superannuation body concerned (a major body in Victoria) would not divulge
the value of the policy.
Superannuation presents a major challenge and the arguments for its consideration in property and financial settlements are very powerful. The value of
superannuation is usually sufficiently large to make a real difference to property
division even among the younger respondents (see Chapter 9) and sufficient assets
usually exist to offset this value: in most cases an increased share of the matrimonial home could be balanced off against superannuation. The difficulty is that
policies are usually not immediaiely realisable and in some cases they could be
described as remote future benefits. Furthermore, superannuation schemes are so
numerous and diverse that it is difficult to produce an appropriate system of
valuation. In the end however, this difficulty should not be used as an excuse to
ignore superannuation, as now occurs in a majority of cases. There seems to be no
valid reason for superannuation to play a major role in some cases and to be totally
ignored in others. The evidence strongly suggests that the tendency to overlook
superannuation currently sets women at a disadvantage.

LIFE INSURANCE POLICIES
The story oflife insurance policies is similar to that of superannuation. In the main,
policy holders held on to their policies at the distribution. Life insurance policies
were taken into account in property settlements with about the same frequency as
superannuation (between 17 per cent among younger women and 50 per cent
among older men) and in most cases where it was not considered respondents were
never given advice about its possible inclusion in the negotiations (almost 80 per
cent). The main difference between superannuation and life insurance policies was
that the values of the latter were much less.
The practical difficulties with life policies are not as great as those concerning
superannuation. The surrender value of the policy is closer to its real value to the
holder and it is easily surrendered. If the beneficiary of the policy is the former
spouse, there may well be an incentive to surrender the policy, if no alternative
beneficiary stands out. Secondary information on the question suggests that,
indeed, surrender oflife policies was often used as a source of cash. There therefore
seems every reason to believe that the values of life insurance policies should be
taken into account in the division of property.
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OTHER LIABILITIES
Non-asset-related liabilities are a possible source of major difficulty in a property
division. A party who had little or nothing to do with incurring a debt may find that
its payment may seriously delay that person's access to property from the marriage
or leave the person in a much more unfavourable position than he or she could
have envisaged. The main types ofliabilities were loans from financial institutions
or credit card debts. Outstanding bills were also mentioned by about 8 per cent of
respondents (see Table 10.2). As mentioned before, these liabilities were primarily
in joint names or in the husband's name, although women were much more likely
to report credit card debts in their own names than men were to report such debts in
their wives' names.
Table 10.2 Other liabilities by type and ownership before separation, as reported by men
and women
Ownership before separation
Type of other liability

Personal loan, overdraft,
loan against insurance or
other property
Credit card debts
Private loans
Outstanding major bills

reported by

other. not
stated
n

joint
n

husband
n

lI'(fe
n

men
women

40
48

36
28

7
12

men
women
men
women
men
women

15
22
6
7
14
19

32
22
6
5
13
8

8
25

0

I

0
0
2
2

1
2
3

total
11

84
89
I

55
70
13
13
3.1
32

Men and women report very differently on the sharing out of these liabilities.
On average, men claimed to have taken over 87 per cent of these debts whereas
women reported that their husbands took on less than half. There was also disagreement related to joint debts, with men reporting that they took on 100 per cent
of these joint debts whereas many women gave the contrary view that it was the
woman who took on 100 per cent responsibility. There is probably reason to
believe that the person who managed to evade responsibility for a joint debt also
managed to evade mentioning the fact in the interview.
Data showed that difficulties with payment of bills and regular repayments.
after separation were not uncommon. Such difficulties were experienced by about
one-quarter of all the younger respondents with little difference evident between
men and women. About one-quarter of older women also had difficulty paying bills
or regular repayments after separation, but this problem infrequently occurred
among older men.
In order to assess special difficulties related to non-asset-related debts, two
groups were identified. The first group consisted of cases where a joint debt of this
type became the responsibility of only one of the partners at distribution. The
second group comprised cases where one partner was held fully or partly responsible for a debt held in the other person's name. Cases were selected from both these
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groups where the debt represented a significant element in the overall property
division. In 15 of the 18 cases examined in the first group the joint debt went to the
husband at distribution. In the second group, 16 cases were examined consisting of
12 in which a husband's debt became the responsibility of the wife and four where
the reverse situation applied.
In general terms, in the first group the husband most often took over the joint
debt because of his capacity to service it. In most cases the debt was merely an
element in the settlement. It was not passed over in discussions because it was being
repaid prior to settlement. Few respondents in this group made specific comments
on these debts even though they represented a significant slice out of respondents'
property shares. Occasional resentment was expressed and reference made to the
difficulty of meeting repayments. One man referred to debts being run up between
separation and settlement:
A lot ofbills came in after separation and were bigger after separation. My wife couldn't
pay so 1 did, for the children's sake. She ran up large phone and electricity bills.

There seem to be few cases in the first group where a joint debt became the
responsibility of one partner because the other had renegued on payment. In the
main, the responsibility for joint debts seems to have been negotiated. This was
much less the case in the second group where the prevalence of women taking
responsibility for their former husbands' debts was due to the husband renegueing
on the debt or simply disappearing. The wife was then held responsible for her
husband's debt by the financial organisation involved:
1 went guarantor for my former husband's bank loan. At the time of separation, the
bank requested payment by me as he had not honoured his agreement with the bank. It
was unfair because I was left to payout his debts plus the mortgage. He also took my
jewellery which my father had given to me. He didn't pay any maintenance either.
1 couldn't understand how you could sell a house for $48 000 and be left with $4000. He
called certain debts marital debts that I didn't call marital debts. The law said they were
marital debts. The law protected him in that situation . .. I knew nothing ofthe second
personal loan. It was taken out after separation by him to live off or something - but
then it was added into the settlement.

Cases such as these fell mainly into the very low wealth category and were
marked by unemployment or failed businesses. Not unexpectedly, the other significant feature of these cases is that maintenance was not paid because the husband's financial position was inadequate. In some cases, although landed with her
husband's debts, the wife was relieved that her financial position was resolved
before it became even worse.

CONCLUSION
Most of the questions raised in the introduction to this chapter have been answered
very directly by the above analysis. Funds in joint bank accounts are distributed
somewhat haphazardly usually because the amounts involved are small. Further,
because cash is almost invariably in short supply in the period between separation
and distribution, cash in the bank at distribution may bear little relationship to
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cash in the bank at separation. It is clearly an issue for law reform that in almost
one-third of cases, one partner took all of the joint funds without consultation or
agreement.
Not unexpectedly, the usual situation is for the lion's share ofthe furniture to
remain in the matrimonial home and for the person leaving to either take no furniture or only a small amount of furniture. Leavers therefore often need to buy
furniture after separation. Generally, however, it seems that people regarded this
type of outcome as inevitable and there was surprisingly little comment about
unfairness in the distribution of furniture.
The car was the only basic asset which was not jointly owned. The stereotype
often drawn of the husband either retaining the one car or taking the better of the
two cars (because the car or cars were in his name) was confirmed by the
survey.
'Other' assets which were owned individually during the marriage were distributed to the person who had owned and used them during the marriage. Thus
men owned and received caravans and camping equipment, boats, vehicles, sporting equipment, tools and other household equipment, while women owned and
received jewellery. It seems that these separately owned, personal items were not
usually central to property negotiations and were conceded to their owners. This
approach appears to have benefited men more than women.
There is a strong case for greater consistency in the area of superannuation and
life insurance to ensure that these policies are universally considered in disputed
property cases. This matter is so significant that the superannuation agencies must
come to terms with it. The industry itself should play an important (if not the
leading) role in the solution of present difficulties of valuation.
Non-asset-related liabilities, particularly those taken out in joint names, are
usually fully incorporated in the settlement negotiations with responsibility for
payment of the debt often going to the person who has sufficient income to service
the debt - usually the husband. However, when one partner who has incurred a
debt, usually the husband, renegues on payments, the other partner, who has probably known little or nothing about the debt and who is usually in a very weak
position to pay it, is forced to take responsibility. The injustice is obvious. A further
difficulty with non-asset-related debts is that they can be incurred by one partner in
the period between separation and distribution yet still be taken into account at
settlement.
The analysis has indicated that there is a definite tendency for personally
owned assets and financial resources to remain with the holder after property is
distributed. Even after trade-offs are taken into account, this tendency still benefits
persons who have individually owned assets or financial resources. That men are
more likely than women to be in this category partly explains the lower shares of
women when non-basic assets represent a high proportion of total assets. This
result derives to some extent from ignorance or confusion regarding the distinction
in law applying to ownership of property during marriage and upon divorce. There
is a clear need for public education on the matter.

11
THE ALLOCATION ,OF
BUSINESSES
Peter McDonald

In the planning phase of the study it was evident that special attention would need
to be given to how businesses were allocated in property settlements. As was suspected, and confirmed in Chapter 9, businesses (including farms) constitute one of
the most common types of non-basic assets. Furthermore, in the reported cases
from the Family Court, businesses clearly present special problems. These reported
cases indicate that the distribution of businesses is usually set very much in the
context of the 'contributions' component of the Family Law Act. That is, often the
claim is made that one party should receive all or a major part of the business,
because the success of the business had been due to the skill and effort of that
party.
Anecdotal evidence indicates a prevalence of settlements in which the wife
gets the house and the husband gets the business. It is also often the case that
popular impressions about businesses are based on reports of large businesses or
trusts with complicated ownership, particularly as the expression, 'lifting the corporate veil' is often used by legal practitioners to describe the process of disclosure
of the nature of ownership of businesses. It is less clear what happens in the case of
srp.all businesses. Other questions are what happens to business debts and what is
'
the nature of ownership of businesses in divorce cases.
In order to examine these matters more closely, a Business/Farm Record Sheet
was designed to elicit information on each business or farm owned by either or both
parties to the marriage. This sheet covered such matters as type, ownership, value
and nature of acquisition of the business, the nature and extent of work done in it by
family members, income derived from the business, changes in the business during
the marriage and between separation and final disbursal, and how each business
was dealt with in the distribution of property.
The important questions are how the allocation of the business fits into the
overall distribution of property and whether these arrangements are affected by the
type, value or ownership of the business or by the respective roles that each partner
204
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had in the business. Given the absence of knowledge in this area, this chapter begins
, with a basic description of businesses reported in the study.

BUSINESS AS A SOURCE OF FAMILY INCOME
A total of202 respondents (24 per cent of all respondents) stated that either or both
parties owned or partly owned a business. Older respondents were more likely than
younger ones to report a business (29 per cent compared with 22 per cent) but the
incidence appears to be consistently reported by men and women. Most of the 202
respondents each recorded an interest in one farm or business only. Particulars of a
second business were given in 25 cases and in three of these cases there was a third
business.
Given that relatively few people mentioned more than one business, and given
the complexity of the material, most of the subsequent analysis concentrates on one
business in each case. Therefore, where there was more than one business it was
necessary to identify the 'main' business on the basis of its significance to family
income. Any business which provided 'all or nearly all' family income was regarded
as the main business. Where no business met this criterion, the main business was
that which was described as the most significant source offamily income. In each of
the three cases where two or more businesses were described as equally significant
contributors to family income, one business was arbitrarily defined as the main
business. Data show that the main business so defined was described as the source
of all or nearly all income in 120 instances. It was a source of substantial income in a
further 44 cases, and a source of only minor income in 30 cases. Only three 'second'
businesses and one 'third' business were described as sources of substantial
income.
Also of interest is that men were more likely than women to report the main
business as being the source of all or nearly all income (72 per cent for men compared with 54 per cent for women). This is presumably a reflection of the differing
perceptions of men and women of the income earned by women, that is, where a
woman earned money separate from her husband's business, she was more likely to
regard her income as important. This issue is discussed more fully in
Chapter 12.

TYPE OF BUSINESS
The type of business was coded using the 1981 Population Census Industry Classification prepared by the ABS (Catalogue No. 2147.0). Although this provides a
very detailed, four-digit coding, Table 11.1 presents this information in the form of
major groupings. Then, because of the broad spread of business types included in
the study, the information is further reduced for analytical purposes into the
following four groupings:
• Group 1 Farms, fishing (one case)
• Group 2 Logging (one case), manufacturing, construction, transport
• Group 3 Wholesale trade, retailing
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Finance, property and general, health and other community services,
recreation and other personal services.

Group 1 covers primary production and the likelihood of high-valued property.
Group 2 covers essentially the 'blue collar' industries with a likelihood of asset
value being concentrated in income-earning equipment and, possibly, premises.
Stock and premises is the major asset component in Group 3 and, at least for the
retailers, there is a possibility of a major work involvement by the wife. Group 4
represents 'professional' businesses where much of the real value of the business
revolves around the reputation of the proprietor. These divisions seemed to be the
most useful for further analysis.
Table 11.1

Type of business or farm (number of businesses)

Description
Farm
Other rural business
Manufacturing
Construction
Wholesale trade
Retailing
Transport
Finance, property and general
Health and other community services
Recreation and other personal services
Not stated
Total businesses

ABS
codes

Sole or main
business
n

100-196
200-440
2000-3499
4000-4249
4500-4796
4800-4897
5000-5526
6000-6390
8000-8495
9000-9400

31
2
18
30
7
42
12
31
9
17
3
202

Third
Second
business business
n
n

16
2

2
5

25

3

Farms represented a very high proportion of second businesses. These were
primarily owned by 'Collins Street' farmers whose farms represented investments
for taxation purposes. Indeed one-third of all farms included in the study were
second businesses, a clear obstacle to any 'standard' approach to farms in property
settlement at divorce.

ACQUISITION AND OWNERSHIP OF THE BUSINESS
An issue sometimes raised in cases before the Court is that the business is a family
business which has been handed down by the parental generation usually to the son
(the husband in the divorce case). This is an argument used to justify a higher
percentage ofthe business or all of the business being awarded to the inheritor. In
fact, in 91 per cent of cases in this study the main business had been bought or built
up during the course ofthe marriage while 6 per cent had been owned by the husband before the marriage and only 3 per cent had been inherited during the marriage (in three cases by the husband and in two cases by the wife: three of these five
cases were farms). There were no cases where the wife had owned the business
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before the marriage. In the vast majority of cases therefore, the business was
unequivocably part of the economic endeavour of the marriage.
Respondents were asked to give a breakdown of the ownership of the business
at the time of separation. This was done in the form of a simple percentage
breakdown, an approach which proved problematic in the few cases of very complicated, mUlti-company situations and in those cases where family trusts were
involved. The technicalities of these situations are better studied from the reported
cases from the Family Court rather than from the results of the present survey.
With this caveat, the nature of ownership of the main business is described in
Table 11.2.
Table 11.2 Nature of ownership of the main business (number of cases)
All
respondents
n

Men
n

Women
n

No ownership beyond the couple
Husband sole owner
Wife sole owner
Couple owned 50150
Husband owned greater share
Wife owned greater share
Joint, shares not stated
Ownership beyond the couple
Husband alone part-owner
Wife alone part-owner
Couple equal part-owners
Husband's part-share the
greater
Wife's part-share the greater
Joint, shares not stated
Overall ownership not stated

66
29

80
21
4
45
3

146
50
5

7
33

9
49
24
5
16

2

5

7

Total cases

84

118

202

Nature of ownership

I

32
2
2
16
11
2
2

13
3
14

77

5

2
2

2

In three-quarters of all cases, no third parties were involved in the ownership
of the business. These divide further into two main types, those where the husband
was the sole owner and those where ownership was shared 50/50. Business ownership by the wife alone was uncommon. In cases where ownership of the business
was shared with a third party, the most common circumstance was for the husband
alone to be a part-owner.
Ownership is presented in a different way in other data which show that husbands had some degree of ownership of the business in almost all cases. However,
men and women reported differently on whether wives were involved in ownership, with 70 per cent of women claiming at least part-ownership compared with 51
per cent of men saying that their wives were part-owners. Just as husbands were
more likely than their wives to be owners, husbands' families were more likely than
their wives' families to be involved as third parties. Overall, however, joint ownership with other family members was not common. Finally, women were more
likely than men to report businesses with part-ownership by non-related, third
parties (20 per cent of all businesses reported by women compared with 9 per cent
by men). The discrepancies between the reports of men and women are not easily
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explained. Among couples who reported businesses, 19 of the 29 cases agreed
exactly or very closely on ownership. Among the other 10 cases, the most common
situation was for husbands to have claimed 100 per cent ownership in their own
names while the wives reported otherwise. Thus the data for the couples tend to
confirm the overall discrepancies evident in Table 11.2. In a minority of cases,
therefore, it seems men and women have different views about ownership.
Ownership varies according to the type of business. Involvement of third
parties was least likely for farms and most likely (33 per cent of cases) for wholesale
and retail trade. Wholesale and retail trade was also the area in which wives were
most likely to be operating businesses without any ownership by their husbands (11
per cent of cases). Husbands were sole owners in only 11 per cent of wholesale or
retail businesses, a much lower proportion than other business types.
Farms were very likely to be owned jointly by husband and wife (60 per cent) or
by the husband alone or in partnership with others (34 per cent). The 'blue collar'
businesses had a higher percentage of case~ where wives were not involved (44 per
cent) but not as high as the 'professional' businesses (53 per cent). As expected,
wives were most likely to be involved in ownership in wholesale and retail
trade.

..

~-

~z
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PARTICIPATION IN THE BUSINESS

The essential argument surrounding the allocation of businesses in divorce is the
'contributions' argument: that business assets should go in larger proportion to the
~~
person who had contributed to the development and administration of the busiI- :J> '"'n ness. This section, then, is concerned with the relative roles that husbands and
I~ wives had in businesses included in the study.
S
The questionnaire obtained information for both husband and wife as to
~ "'- !::
whether they had worked in the business, the nature of the work, and whether the
~ g::
work was full-time or part-time. An additional question examined the participa~ :::i
tion of children of the marriage in the business. At an early stage it was realised that
~ ~.
there was another important area of contribution which was not covered in the
.'_ _... questionnaire, namely, the amount of direct or indirect financial contribution
made to the business by each party. For example, many farmers' wives work in the
local community as teachers, nurses or other service occupations and frequently
the money they earn is used for the development of the farm or at least to support
the family during lean periods. The omission of a question on this topic unfortun~
ately could not be corrected. However, the question was asked of 17 respondents
towards the end of the study and in 13 of these 17 cases, the wife was said to have
made such a contribution. Obviously contributions of this type are highly relevant
in considering the allocation of businesses at settlement.
Information was also sought on the involvement of the husband and the wife
in the main business. Both men and women report that the husband almost always
worked in the business, but there was much disagreement between men and women
on whether the wife worked in the business. This disagreement was not evident for
wholesale and retail trade and was not large for the 'blue collar' businesses. In the
'professional' businesses, however, there was almost total disagreement about
whether or not the wife had worked in the business and substantial disagreement
was evidenced for farming businesses. While the numbers are small, the message is
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clear that many husbands regard their wives' participation in the businesses as
merely a convenience for tax purposes. This participation becomes an inconvenience in the context of property distribution at divorce.
Regarding the nature of work done in the business, men and women again
agree that virtually all husbands are intensively involved and at the management
level. It is surprising, however, that men and women also have very close agreement on the nature of work done by wives who worked in the business. Bothagree
that just over a quarter of wives who worked in the business were involved primarily in management, around 40 per cent in clerical work, and about 30 per cent in
minor/non-specialist roles. According to business type and using the reports of
both men and women, women mainly had minor or non-specialist roles in farming
(62 per cent), clerical jobs in 'blue collar' businesses (71 per cent) and 'professional'
businesses (52 per cent), and intensive, management roles in wholesale and retail
trade (48 per cent).
Among husbands, 84 per cent worked full-time in the main business, 12 per
cent part-time and 4 per cent intermittently or occasionally. About 25 per cent of
wives worked full-time, about 40 per cent part-time and 35 per cent intermittently
or occasionally.
Respondents' children worked in the business in 15 per cent of cases. In six of
the 30 cases in which children worked, they worked full-time, in nine cases parttime and in 15 cases intermittently or o<;casionally.
In summary, the husband had a full-time, management role in nine out often
cases of reported businesses and there is little argument between men and women
about the significance of the husband's role. There was substantial disagreement
between men and women, however, over whether the wife had worked at all in the
business. This disagreement was concentrated in farms and 'professional' businesses where the wife's role was less precisely defined. There was no disagreement
in the wholesale and retail area where the wife often had a major involvement in the
business, and in the 'blue collar' businesses where the wife very frequently 'looked
after the books'. Thus regular, highly specific contributions are acknowledged while
broader, less specific contributions tend to be reported by women but ignored by
men. The difference is expressed not in terms of the nature of the work that wives
did but rather in terms of whether they did any work at all in the business.

PERSONAL INCOME FROM THE BUSINESS
In the area of personal income from the business, respondents were asked two
questions:

Question:
Were you (your spouse) paid wages for the work you did or was your work regarded
as a general contribution to the company?

Question:
Did you (your spouse) have any income from the business which was not in the
form of wages for work done, for example, division of profits, dividends, or splitting of income received by your spouse?
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The results for these questions reveal about 50 per cent of husbands drew
wages from the business and about 65 per cent had non-wage income. Again,
information about the husband was very consistently reported by men and women.
On the other hand, men were much more likely than women to report that wives
were paid a wage for work done and also that wives were paid non-wage income.
The explanation of this difference is not clear. On one hand, it could be suggested
that men are reporting payments to their wives which their wives never saw. On the
other hand, it might be argued that women may be presenting an exaggerated picture; that they did indeed receive income of this type but did not see it as their own
income.
Perhaps the most important conclusion to be drawn from these data is that in
the majority of cases involving a business, the wife received personal income from
the business. This income source is thus lost to her when she ceases her involvement with the business, which, as we shall see below, is the usual outcome.

BUSINESS VALUE AND BUSINESS DEBT
The value and amount owing on businesses was discussed in Chapter 9. In this
section, this information is further elucidated in relation to the type of business and
the nature of ownership. Furthermore, the discussion will be confined to cases
where the property had been divided by the time of interview and where the business represented at least a substantial source of family income. These restrictions
reduce the number of cases under consideration from 202 to 145. All further analysis in the chapter is based on the same sub-set of cases.
The value of businesses by business type indicates the universally high property value offarming businesses and the relatively low value of 'blue collar' businesses (about 50 per cent of farms were valued at $200 000 or more whereas less
than 2 per cent of blue collar businesses reached that sum). Wholesale and retail
businesses were broadly spread across the range while 'professional' businesses
included many of low value and many of high value. Although the numbers are
very small, the ranges of values reported by men and women seem to be roughly
consistent.
In most cases, ownership of businesses can be divided into two types: those
where the wife had some share and those where the wife had no share irrespective of
whether third parties were involved. Where the wife had some share, the value of
the business fell mainly in the middle range, $30 000-$100 000. Where the wife had
no share, the business was either of low value (under $30000) or of high value
($100 000 and over).
About two-thirds of all businesses had no major business debt. Absence of
debt characterised businesses in both the 'blue collar' businesses and the 'professional' businesses. In most cases, wholesale and retail businesses also had little or
no debt, but in a minority of cases (about 30 per cent), there were debts of over
$10 000. Farms were the exception in the area of business debt with around 40 per
cent having debts in excess of $50000.
Respondents were asked about changes in the scale of the business during the
marriage. The majority of businesses grew either moderately or much larger (about
65 per cent). Few declined in size (7 per cent). This general picture held true across
the four business types, except that farming businesses were considerably more
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likely to have had little change in scale during the marriage. In general, however, the
situation is for the business to be commenced and built up during the course of the
marriage.

DISTRIBUTION OF BUSINESS ASSETS AND DEBTS
Given the heavy involvement of husbands in almost all businesses reported in the
study, it is not surprising that, at distribution, businesses usually went to the husbands. Although around 50 per cent of businesses had equal ownership by husbands and wives at separation, only about 5 per cent were divided 50/50. Most
jointly owned businesses were transferred to the full ownership of the husbands.
The overall result was that husbands came out with 85 per cent of the value of
businesses according to their own reports, and with 90 per cent according to the
reports of women. This fits closely with the low share of non-basic assets that
women received, as described in the preceding two chapters.
There were differences in the distribution of shares according to the type of
business. On average, men received 95 per cent of the value of 'professional' and
'blue collar' businesses but only 80 per cent offarming businesses and 75 per cent of
wholesale and retail businesses. The lower value for farms was presumably related
to the fact that the house was part of the farm and thus women received a 'house'
share. The greater share received by women in the wholesale and retail area may
reflect their greater involvement in the businesses in this sector. Where the wife
held no ownership of the company before separation, she very rarely received any
of the value of the business. Where the business was jointly owned, women on
average received about 22 per cent of the business value. It is evident, therefore,
that joint ownership has some -bearing on the distribution of the business.
In the data on the distribution of business debt, men claimed that they took on
98 per cent of all business debt while women claimed that their husbands on average took on 85 per cent of such debt. Thus the debts move with the businesses.

TYPES OF SETTLEMENT
Cases in the following analysis are organised into eight categories consisting of four
types of businesses (farms; manufacturing, transport and construction; wholesale
and retail trade; professions and services) and two types of ownership (no ownership by the wife; joint ownership of husband and wife).

Farms
Where the WIfe had no ownership
This group was the smallest to be considered. It consisted of five men and four
women among whom there were two sets of couples. This means the data refer to
only seven specific cases. In all but one case, the farm was retained by the husband.
In five out of six cases, retention of the farm meant retention of the matrimonial
home located on the farm. In one case in which the couple had a house in town, the
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house went to the wife and the farm to the husband. In all six cases where the
husband retained the farm, there was a cash transfer to the wife. In all cases, the
cash transfer was small relative to the value of the farm. There was thus sufficient
scope for the husband to payout the wife, although in one case the husband had to
sell part of the farm to raise the cash for his wife. This man complained that
although he received three-quarters of the property, this was insufficient because he
had owned all the property before marriage:
Property acquired before marriage should not be available for sharing unless the other
partner has worked hard during the marriage to improve it. She could do the same to
someone else. She should only be able to get away with it once.

Men complained that because the farms belonged to them, the shares their
wives received were too large. Women, on the other hand, were relatively satisfied
with their small shares. The following comments were made by women:
I am reasonably satisfied, but unhappy my children will not inherit the farm. (woman
who received 25 per cent of all property)
It wasfair, basically, because he had inherited the house andfarm. I'm enjoying my own
independence and the respect ofpeople around me. My husband has lost a lot ofrespect
because ofhis attitude. I feel much stronger because ofit. (woman who received 15 per
cent of the total property)
I was quite happy with what I got. I just wanted to get out of it. I've been told I was
entitled to more, but I was very depressed and couldn't be bothered. (woman who
received 4 per cent by her estimate ofa very large amount of property; her husband
claimed she received 28 per cent)

Women therefore often emphasised their relief that their marriages had ended
and that they were relatively satisfied with what they had got. Given the somewhat
vulnerable position of these women - they had no house and no job other than
farmer's wife - their satisfaction could only be explained by non-economic considerations. Discussion of the wife's share in these cases revolved around the extent
of her contribution to the farm. No mention was made by either men or women of
recompense being given to the wife for her reduced earning capacity.
In only one case in this group was the farm sold and the proceeds divided. In
this instance the wife received 62 per cent of the property, considerably more than
in the cases where the farm was retained by the husband. This was a very particular
case in which the sale of the farm seems to have been related to a severe decline in
the husband's health.
Except for the last unusual circumstance, where the farm (and the matrimonial
home) was owned by the husband, he retained it at distribution. The wife received a
cash settlement, small relative to the overall value of property. The last point is of
interest because, as one woman said, it was difficult to manage a cash payment
wisely without some background in handling and investing money.

With joint ownership
There were nine respondents in this category, including two sets of couples. The
data, therefore, refer to only seven specific cases. In contrast to farms without any
ownership by the wife, in four out of the seven cases,jointiy owned farms were sold
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and the proceeds divided. In the other three cases, the husband retained the farm
and the wife received a cash transfer. In all cases except one, the wife's share was at
least 40 per cent of all property, a substantially higher proportion than applied for
wives who did not have a share of ownership.
There were three important differences between farms with joint ownership
and farms owned by the husband alone which would have contributed to wives
receiving smaller proportions of property in the latter circumstance. First, farms
owned by husbands were much more valuable than jointly owned farms. Secondly,
the woman's work role on the farm was much more intensive on jointly owned
farms; most were regarded as genuine working partnerships. Thirdly, farms owned
by husbands were more likely to have been owned before marriage, inherited or
purchased from the husband's family. In the one case ofjointly owned farms where
the wife received less than 40 per cent (22 per cent by her own account and 30 per
cent by her husband's account), the farm had been purchased by the couple from
the husband's family.
The husband in one case regretted the sale of the farm because he would 'never
be able to be a farmer at that level again'. Despite this disappointment, he considered the result fair because he and his former wife 'had been in partnership quite a
while and she had contributed'. The case illustrates the importance of each party
having a valid and realistic perception of the other's contribution. This particular
distribution was achieved without any legal involvement.
Inevitably, there was more equality in the cases where the farm was sold
because both parties lost their sources of income. In that sense, the husband did not
necessarily emerge with a massive income-earning advantage as is usually the case.
As one woman said in a case where the farm was sold and divided equally:
We both worked on the farm, we both put into it. The result was the best way all
round.

Although respondents in this group were generally satisfied with the outcomes
in their cases, one man forced out of farming by the sale of the farm complained
because in his case a 60/40 division was applied:
Seemingly ongoing care ofthe children counts for all and cancels out all other appeals
for a 50150 share . .. The law is not concerned about how much effort you have contributed to your business or standard ofliving, or what kind ofhusband you've been. All
they're concerned about is who has the children.

The wife in the same case was also unhappy because no account had been taken
of the husband's superannuation.

Manufacturing, Construction, Transport Businesses
With no ownership by the wife
Respondents in this group consisted of nine men and nine women, including two
sets of couples. The data thus refer to 16 distinct cases. In all 16 cases, the business
passed to the husband at settlement, but businesses in this grouping were characterised by low values. In only one case, did either the husband or the wife say that
the business was worth more than $30 000. In five cases, the business was said to
have been worth nothing or that only debts remained.
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Despite the low values of property, respondents in this group seem to have
been characterised by legal battles to determine property and subsequent difficulties regarding payment of maintenance. Difficulty with paying bills and the mortgage at separation were also common occurrences. There was a lot of bitterness
both on the part of husbands because the wife had left and she had the children, and
on the part of wives because oftheir relatively poor income situations. Wives also
complained that their husbands had given false information about the value of the
business. In this regard, one woman commented:
I'm struggling with my kids and he's living like a king . .. It disgusts me the way he lied
in Court and now rings me up and tells me 0/all his later financial big spending . .. They
play poor in Court and suddenly are rich after settlement.

Another woman claimed that her husband had wound down the business
between separation and distribution to distort the figures and had passed on assets
to his business partner. Since settlement, the business was booming. She went on to
say:
The/act that I was living de/acto influenced decisions in Court about what I was entitled
to.

Surprisingly, her claims were supported by her husband who said that his wife
had come out of it very badly because of the chaotic nature of the system and the
ineptitude of lawyers and Court officials.
In eight of the 16 cases, the wife received the house. These were essentially
cases of exchange of the house for the business. In three cases, the house went to the
husband. Cash transfers were used as a balancing factor where the house and business were not seen to balance appropriately. Thus in four of the eight cases where
the wife received the house, she also made a cash payment to her former
husband.
The essential theme of respondents in this group, however, is alleged or admitted manipulation of the business by the husband. In addition to the two cases
already quoted, this is apparent in the following accounts:
It was ruled that there was no business. My wife's lawyer tried to include the business but
I said that I would stop working. So they decided there was no business to consider.
He put lies across that the business is not bringing in money and there/ore there is
nothing to be shared . .. I should have got at least $10000 ... It's still running
great.
Everything disappeared between separation and distribution so it didn't come to me in
any way. Father-in-law said 'you won't get a cent' . .. A statement was made that the
business had gone broke and the/amily members received $2 each . .. He is still carrying on the business and doing moderately well - in the same location.

Another important possibility in some of these cases is that the decline of the
husband's business may have been a contributing factor in the breakdown of the
marriage.

With joint ownership
This group consisted of seven men and 19 women, a total of 26 cases with no
couples included. In six cases, the business was largely defunct at the time of dis-
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tribution. Among the remaining 20 cases, the husband received all of the business
in 18 cases and half of the business in the other two cases. Thus part-ownership by
the wife made little difference to who carried on the business. At the same time,
wives in this group did better than those in the 'blue collar' businesses group where
the wife had no ownership.
The house was sold in 10 of the 26 cases, usually because of the poor economic
situation of the marriage. In some cases the sale of the house was related to payment
of business debts or to the fact that there was no equity in the house because money
had been borrowed against it to sustain the business:
As it turned out, I lost the house. My ex-spouse got me to sign mortgages against it prior
to settlement thereby enabling him to not have to payoffdebts he owed. I feel my lawyer
should have asked for copies of all papers I'd signed. He did not cover all contingencies.
There was no money left after the sale ofthe house. Infact, there were debts, and he left it
to me to sort out . .. I don't know where he is now.
She walked out on me. I have not seen her since . .. The house went back to thefinance
company. Both of us walked out on it and got nothing . . , The business was just let
go.

More often, however, the house was traded off against the business, with or
without cash transfers, as the balancing factor. The house went to the wife in 11
cases and in six of these there was a cash transfer to the husband. In four cases, the
husband kept the house and there was a cash transfer to the wife.
It was common in these cases for the wife to have backed up her part-ownership of the business with a full-time (five cases) or part-time (nine cases) commitment to the business. It is important to stress again that these women lost not only
their properties but their sources of income and their careers:
I've gone back to study. I'd still have been working in the family business if the divorce
had not occurred. I loved it, loved working in the business with my husband and we
worked very well together . .. In hindsight, he was left with an income and employment
while I lost thejob I loved and the income, as well as my husband and my security for the
future.
.
I would have liked a continuing share, say five years, in the business so that all the work
I'd put into it would have paid me some money for five years . .. I think the earning'
capacity ofmen is generally greater, so therefore a woman with children under 16 years
ofage and a woman over 45, they need projected earnings ofboth partners, say over the
next 10 years, to be taken into account when dividing property.
I workedfor 16 years in onefirm. I kept things going in thefamity and the business . ..
The Registrar advised that the Judge likely to hear the case was sympathetic to alcoholics so it may not be worth risking going to Court . .. I put more effort into everything
than he did and he got more than me . .. A 50150 split as an overall pattern would be
fairest . .. He may have the car, house and business but I have thefamity and he's on his
own.

Again, however, the major theme of respondents in this group was the alleged
or admitted falsification or manipulation of business assets by the husband:
I didn't believe that story about the business havingfallen off. .. It still employs all those
people and is working overtime. It must be flourishing.
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He syphoned a lot ofcash out ofthe business to spend on overseas trips for himselfand
his girlfriend.
My husband valued the business as not worth anything . .. Now the business is thriving
and he is making a lot of money.
I signed myself out of it, so I couldn't make a claim on it. I was told to do it by my
husband. He was threatening, but 1 didn't tell my solicitor at the time about this.
My ex-husband told lies. He said he did not get as much for the business as he did. 1
decided to settle for what I could get as 1 was getting a bit nervy.
He rigged the business so I got nothing. He put the business in his name. All bank
accounts changed to his name. The accountant rigged the figures to show the business
'in the red'. Infact it was doing well, but I couldn't prove anything . .. Now business is
booming.
My solicitor advised me that the Family Court was currently operating on a 60140 split
in favour ofthe wife plus extra for children, so I was forced to fiddle the figures to protect
my share.
My ex-spouse on a friend's advice failed to pay group tax for the year after the separation occurred, so when the property was sold he paid this tax demand. (In this case the
woman is saying her ex-spouse deliberately ran up a large tax bill so that it would
appear as a debt which he had to pay as part of the property division.)

Some of these claims may be exaggerated or incorrect but, even ifhalf of them
are half true, it is clear that falsification of business assets is rampant and is bringing
the present system into disrepute. One woman suggested:
Perhaps when a business is involved a Court auditor should oversee all books of the
company. It is unreliable to leave it to an accountant hired by the one who runs the
business ... It is too easy for the company accountant to manipulate the financial
situation.

The partner, usually the wife, who suspects falsification is caught in a bind and
her appeals to the legal structure may not help. So it is not surprising that women in
this group, when asked to make general comments about the law, emphasised their
need for better information and for better and cheaper access to legal assistance. In
addition, they referred to uncertainty of result under the present system. Interviewers frequently commented that respondents in this group had suffered from
depression or other health problems. Fourteen of the 19 women expressed dissatisfaction with the final arrangements about the business.

Wholesale and Retail Businesses

With no ownership by the wife
There were 11 cases in this group, five men and six women. In all but one case, the
husband received the business. In one case, one of three businesses was sold. The
house went to the wife in five cases, to the husband in two cases and was sold in
three cases. Cash transfers were used as a balancing factor in only four cases. The
businesses were of mixed value with some being very low and some very high.
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Falsification or manipulation of the business assets was alleged in five cases,
the first being alleged manipulation by the wife:
I knew nothing about her financial business at all. She had thisfactory out at Essendon
that she bought with her sister during the marriage. There's a whole lot ofthings I didn't
know. The $12 000 she had socked away and $5000 in each ofthe kids' bank accounts.
(Author's note: identifying characteristics are changed in this example.)
It seems to be an advantage for a person in their own business to hide the true financial
situation.

Lawyers and businessmen work together, and do not tell the truth and manipulate the
one 'out ofthe club '. Women are often the ones to suffer because ofthis. The system is
abused. The Courts believe untruths. I was afraid to go to Court because I might lose the
house and everything.
A lot ofthings were not taken into account or closely examined by the law, namely, the
inheritance I had used to buy our first home and set up the business, the true value ofthe
business (understated by $160000), the fact that two months before separation I was
deceived intosigningoffmy halfofthe business . . . 1 should have got at least 35 percent
not 20 per cent.
The business was sold one week prior to the Court case so he could claim that he was
unemployed and therefore not pay maintenance. Now he is employed in the same
business.

Allocation of the business to one person or sale of the business can have major
implications for the future income of any party who worked in the business. In the
case of women, their jobs are taken away if the businesses go to their husbands:
I had to stop working in the business partnership and stay home with the children. My
next job, housecleaning, was much less paid.

Sale of the business, however, can have a major impact on men's incomes:
If I go into business, that is going to be my livelihood and I don't see why I should give
half of my livelihood away. Without me that business would not survive.
From the date ofsettlement I had seven days to pay. How does someonefind $150000
in that time without selling up everything? You should be able to payoffon low interest
so it doesn't ruin your life for the future.

With joint ownership
This group of 30 respondents consisted of 15 men and 15 women. They included
four sets of couples, thus the data refer to 26 separate cases. The business went to
the husband in only 12 cases from the 26, a much lower proportion than in other
categories. In 11 cases, the business was sold and divided or was wound up. In three
cases, the wife continued the business. As a consequence of this diversity, the
arrangement of house in exchange for busines~; commonly found among other
categories of business respondents, was not nearly so frequent in this group. In fact,
the wife obtained the house in only eight cases. The house was equally likely to
remain with the husband or be sold. In several cases the house was attached to the
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business and hence followed its fate. Where cash transfers were involved, these
were almost always (11 out of 12) from the husband to the wife, but in none of the 11
cases did the woman obtain the house as well. In the one case where the husband
received a cash transfer, the wife retained both the business and the house.
More than in any other category, businesses in this group represented genuine
husband-wife partnerships where each partner had a vital role often working alongside each other. Sometimes the wife occupied the more important role. Husbands
in the group seemed more ready than those in other groups to acknowledge their
wives' roles in the business, and wives had a better knowledge of the finances of the
business than did wives in other categories.
In general, settlements in this group were more amicable. Where the business
was sold or wound up, both were losing their jobs and this was seen as
equitable:
We both worked together to attain what we had and split it 50150 - couldn't be
fairer.
She was happy to accept 50150 on the money from the business. We agreed about it, so
there was no need to think about lawyers except for the sale itself.

Seven out ofthe 13 men who gave an opinion and seven out of the 15 women
said that they were satisfied with the final arrangements about the business, a much
higher level of satisfaction from women than was found in other groups. Nevertheless, allegations of manipulation of figures were still made. One man who believed
that his wife had manipulated the value of the business (a unique reversal of the
conventional roles) suggested that all valuations should be made by a Courtappointed, neutral person and that each party should pay half the costs of obtaining
the true values.
Overall, however, property distribution was not nearly as big a problem for
respondents in this group as for those in other groups. There was also more of a
tendency in these equal partnerships to call for equal divisions of the property, but
this was by no means always the case. An interesting exception was the woman who
was prepared to fight to maintain her right to claim almost none of the
property:
I did not want to get much property. There was no allowance for my personal value
system and J would have fought to have my decision accepted. However, the Judge
accepted my decision which surprised me ... Generally J was made to feel a 'dumb
female' by solicitors andfriends who didn't know what J wanted. I feel the law should be
very flexible to handle such cases.

Professions and Service Businesses
With no ownership by the wife
This group of 20 respondents consisted of 15 men and five women; there were no
couples. Although the numbers are small, the preponderance of men in the group is
notable, suggesting either that these men were more willing than their wives to be
interviewed or more able than their wives to be traced. There is evidence for both
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possibilities. In eight of the 20 cases, the house went to the husband compared to
only six cases where the house went to the wife. In the remaining six cases, the house
was sold at distribution. Being more likely to remain in the matrimonial home,
these men may have been easier to trace. However, the interviews of these men also
display an air of self-confidence which may have led to a greater willingness to be
interviewed. In the main, these men were wealthy and successful professionals;
they included doctors, dentists, lawyers, accountants and property investors.
Complaints in this group were much less frequent than in other groups. There
seemed to be less dissatisfaction with lawyers and the legal system, fewer economic
problems with children, much more acceptance of the result (both overall and in
respect of the business), and there was much less ofa demand that the person 'at
fault' should pay. These attitudes are probably influenced by the fact that most of
the respondents in the group were wealthy men, with a knowledge of finances and
law, who did quite well out of the distribution. It is unfortunate that more of their
wives were not interviewed.
In all 20 cases the main business went to the husband at distribution obviously
because the business usually revolved around his reputation. It was claimed that
wives played a very minor part in these businesses. It was common, therefore, for
men to state either that the business was not part ofjoint property and should not be
included for division or that, without him (his reputation), the business was worthless. These arguments appear also to have been widely accepted by lawyers, registrars and judges, and by wives as well:
The business didn't form part of any joint property, so it was excluded. (woman)
She was not involved in the running ofthe business. I still retained my 20 per cent share
holding because she didn't own any shares.
There are times when business assets should not be divided but continued so that the
husband can derive a livelihood... Making people sell businesses to divide assets often
forces the one who ran the business out of an income. (man)
If I were to stop work, there would be no business.. (man)
It was fair because we'd settled on what was roughly a 60140 basis her way . .. The
business did not come into the property settlement.
It wasfair because everything was divided in half. There was no trickery. I didn't want to
have anything to do with the business. (a woman who defines the business out of the
assets for division)

Another businessman pointed out the distinction that presently applies
between men in asset-based businesses as opposed to career professionals:
Assets and capital are necessary to sustain a business in many cases. This is no different
from the proposition that a person in secure employment or in a career situation has a
realisable asset in his future tenure of occupation and income.

This proposition was apparently accepted in another case where the husband's
projected income, in comparison to the wife's projected income, was used as the
principal determinant of the shares. This suggests a fairly high degree of unpredictability in cases - some people call for reforms which have, in fact, already been
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applied under the present system in other cases. On this issue, the comment was
made:
Judges'rulings vary so much that solicitors are not sure exactly what their clients are
entitled to. Ifthe solicitors knew afixed decision would occur they would be able to settle
things immediately. At present they just make money from the divorcing couples as a
result of this uncertainty.

Individuals also occasionally referred to account being taken of the future
needs of the parties. In some cases, one party opted out of taking a larger share of the
property on the basis that he or she did not need it as much as the partner did.
My wife didn't want anything businessman.

only wanted $6000. She married a wealthy

Money is not important to me, it was to him. I had peace ofmind, the children andfull
employment. He didn't . .. I felt sorry for him, and his health has never been good.
I got nothing. But it was fair because I have much more earning capacity than my exwife. She had been my wife for 20 years and brought up the children and I felt I wanted to
support her and for her to be comfortable. Also, I left her.

On the other hand, the needs situation applying at distribution can be altered
dramatically soon afterwards and can even be manipulated:
She now has full-time employment which she deferred until after the settlement.

Even the situation regarding custody of the children can change, leading to a
retrospectively unfair property result:
I don't see why a woman should get 80 per cent ofthe business as well as the house . ..
She received more because she had custody of the children . .. She has now instigated
proceedings as she wants me to have custody ... I have wanted themfor four years but I
am only getting them now because she says she cannot handle them any longer.

Another interesting claim was that, during the period of upheaval surrounding
the breakdown of the marriage, the husband suffered an estimated business loss of
$15 000 because he had not been able to concentrate on his business affairs. The
man felt he should have been compensated for this loss.
Another woman in this group argued that the result in her case had been unfair
because it had failed to take account of$50 000 worth of financial resources that the
husband held in the form of superannuation, tax refund, holiday pay due and longservice leave. She went on to compare this with her reduced earning capacity due to
her contribution as caregiver during the marriage:
I am less able to fend adequately either for myselfor my children, whilst paradoxically I
also have the care and custody ofthe children . .. Ultimately it is the children who suffer.
(This former wife of a doctor went on to attack the level of maintenance awards.)

With joint ownership
Women were in the majority in this group of 11 respondents which comprised eight
women and three men. As there was one couple involved, the data refer to ten
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distinct cases. In most cases, the business went to the husband while the fate of the
house was less predIctable. Cash transfers were used as the balance when both
business and house went to the husband.
This is a very different group of people from the group considered in the
previous section. It seems that a wife's ownership is the factor which divides professional and service businesses into their upper and lower levels. In general,
businesses in this group had low asset value and, in most cases, the wife had a
prominent role in the day-to-day running of the business. These were mainly real,
husband-wife partnerships. They consisted primarily oflower level services such as
secretarial services, cleaning and basic accounting services.
Attitudes in this group were more like those of 'blue collar' businesses and
wholesale and retail businesses. There was emphasis on alleged manipulation of
business finances or failure to disclose assets, there were accusations about bullying
and actions taken in absolute desperation, and there were references to the alleged
fault of the other party:
My husband had time to hide assets, and he did. But my solicitor couldn't prove that . ..
By the time we got around to it,I thought ifI got the house I was lucky! . .. He borrowed
against the house for the business. I don't know how much.
This disclosure business - there should be some way to ensure all assets and liabilities
are correctly disclosed and within a certain time. I think my husband was playing for
time.
One of the most destructive faults and exploitative means of influencing the other
partner is thefeeling ofguilt which may be produced by a wronged or maligned spouse,
male or female. This may be turned into a form of emotional blackmail, along with
access to the children. (man)
I don't think there is enough emphasis placed on the circumstances causing the separation and who is at fault from the moralistic point of view. (man)
I was accepting his wordforeverything and I had no wayoffindingout what it was. He
was lying . .. He kept threatening me that he'd take the boys off me if I made too much
fuss . .. In a way I expected the law to take over and what was right would happen, but
that didn't come about at all. As I see it, it just amounts to the one who can afford the best
barrister and who is the stronger of the two people, the bully one, who comes out on
top.
I was physically abused and had little assistance from the police . .. During my
breakdown I was terrified ofthe physical violence . . . 1 walked out, leaving all the assets
to my former husband.
My solicitor was reluctant to ask for removal of any of the property from the matrimonial home as this could be disruptive for the children and could affect the custody
dispute. As a result, I got nothing from the settlement except personal clothing.
(woman)

The quotations from respondents in this group illustrate the range of dimensions upon which people's decisions are made. Each case has its own priorities,
economic and non-economic.
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CONCLUSION
The precedi,ng analysis reiterates the finding of the statistical analysis that the outcome in cases involving businesses depends on the type of business and on the
degree of involvement of the wife in the business. Where wives had no ownership
and played no role or only minor roles in the running of the businesses, they
expressed a high degree of dissatisfaction with the outcomes in their cases. In particular, they emphasised their frustration in not being able to obtain fair valuations
of the businesses or that businesses had been deliberately manipulated in order to
reduce their values between separation and distribution. As one woman put it, they
felt outside the club of businessmen, lawyers and accountants. They have a very
distinct sense of absence of control over business information and little feeling that
the present legal system is any help. In fact, they often state that they have felt
pressured by the system, either by its costs or its personalities, to give up their
questioning of information provided by their husbands. Undoubtedly their claims
are often exaggerated, but probably more often they are not. The point is that the
present legal system is held in disrepute by parties who feel the lawyers and the
Courts have been deluded and by the perpetrators of delusion. The problem is, how
can this difficulty be overcome?
Some respondents have suggested that the Family Court should have access to
skilled auditors who would investigate claims of non-disclosure or manipulation.
The costs of this auditor could be met by the parties equally from the proceeds of
the settlement. Although involving some cost, this would appear to be a relatively
simple proposal which may have benefits in reducing the proportion of litigious
cases and in restoring the reputation ofthe legal system. Parties would need to be
well informed that they had a right of access to this system.
The above difficulty is largely a procedural matter but there are also matters of
substance which emerge from the analysis of the distribution of the businesses, in
particular the inter-connection between property and income. For example, it is
argued in some cases that all of the value of the business is in the reputation of the
one party who conducts it, that is, in that party's capacity to generate income. A
further argument put forward is that the business, in effect, constitutes one party's
income just as a career may constitute another person's income. Some examples
illustrate the force of these arguments:
• A husband and wife work side by side in a successful business which provides an
income to each, as well as satisfaction and a sense of purpose. At distribution, the
entire business passes to the husband but he pays out his wife half its value. His
source of income andjob satisfaction continues. She has to start again in the job
market.
• During the marriage, the wife has pursued a successful professional career while
her husband has run a small business involving expensive capital equipment. At
distribution, the house and the business go into the pot and are sold, and the
proceeds divided 50/50. The woman continues her career while the .husband
looks for capital to start again.
• During the early years of the marriage the wife worked to support the couple
while the husband completed his medical training. When he began to earn a good
income, they had children and the wife helped out in the surgery. At divorce, the
husband has a very secure reputation and a large income. The wife is almost
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unemployable except as another doctor's wife. They divide their property 60/40
in favour of the wife because she has the care of the children.
Income, or income-earning potential, canthus be regarded as a very special
type of financial resource along with other financial resources such as superannuation and fringe benefits. There is a very strong tendency to regard these resources as
personal rather than joint because, in the main, without the person who conducts
the business they do not exist. Yet, as the above examples show, access to these
resources is often unevenly distributed by the nature ofthe arrangements that the
couple have followed during their marriage or by the way in which the property has
been divided. There is a very powerful argument that this reality cannot be ignored
in property division if justice is to be served. A rigid 50150 division of property
which paid no heed to the impact of the property division on the relative incomeearning potential of each party would clearly be unjust. Even in the present discretionary system, there is very little indication from the cases quoted in this
chapter that much heed is given to income-earning disparities consequent upon the
nature of the marriage or the type of settlement.
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The purpose of this chapter is twofold: first, to clarify whether the differences
observed between sample groups are confirmed by couples or whether they are
possibly artefacts of sampling bias; and secondly, to sketch some of the systematic
ways in which perceptions about life events, past behaviours and the evaluations of
these differ between ex-spouses. Such differences are likely to pose problems in
interpreting results of this study, and to presage problems for a law which takes
account of husbands' and wives' reports of their contributions to the marriage
partnership in attempting to reach a just and equitable settlement. Divergent
assessments of marriage, divorce and the law may also be a basis for some of the
disaffection that people have expressed about the process and outcome of property
settlement.
The consistency of couples' reports has been much discussed (Berk and Shih,
1980; Bemard, 1972; Safilios-Rothschild, 1969). In this study, the question of
reliability is more complex since the reports in question are those of divorced
couples reflecting on past events through the mists of time and painful experience.
The problem of extricating measurement error from consistent perceptual differences and from actual differences in behaviour is taxing. If we accept Bemard's
(1972) 'his' and 'her' marriage, as a starting point and carry this through to 'his' and
'her' divorce then we are faced with accepting two perceptual standpoints which
may never be reconciled.
Possible explanations of differences include:
• Partners are discussing different experiences - that is, the same question has a
different meaning for both of them; their responses are accurate but not comparable .
• Partners are answering the same question but with a different time focus. This is
distinctly possible in retrospective accounts: one party may be referring to the
early part of the marriage, and the other to a time somewhat later in perhaps
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more troubled times, the salience of a particular time being the product of
multiple factors, past and present.
Distortion can occur through the interpolation of current needs in the recall or
reconstruction of certain events: for example, it may be important that guilt be
deflected by shifting responsibility or that the pain of loss be alleviated by
blame.
A possible need to reconstruct th~ past to make it consonant with the present
(Festinger, 1957); for example, when the present raison d'etre is a new relationship, the low spots ofthe marriage may assume importance as they are consistent
with ending the marriage; lingering regrets may excite memories of happier times
explaining present dissatisfactions.
Responses geared, not to the events themselves or to the particular behaviour,
but rather to the nOrIn of what ought to have been the case; responses may be
made in terms of a normative refeteiice, not a behavioural one. It is quite possible that partners' will responq in terms of what they thought husbands/wives
ought to have done or usually do rather than what they themselves actually did.
A stereotype is a useful shorthand for behaviour. It may fill gaps in memory but
distort reality.
Memories fade selectively; for example, what was notable and remembered by
one has been forgotten by the ex-spouse.

This does not map the whole terrain of divergent reports but illustrates some of the
problems in interpreting accounts of past marriage and divorce. Agreement or
difference between husbands and wives which mirror those between male and
female respondent groups will give strength to the findings from the study. Whether
divergent accounts arise from past experiences, socially conditioned expectations
about behaviour, or selective recall and reconstruction of the past, when couple
reports stack up with those in the main study one may be more confident that the
observed differences are 'real'. What cannot be neatly unravelled is the validity of
differing accounts.
Couples' data can also give valuable insights into attitudes and values held by
Australian men and women about sex roles, marriage and divorce. Where real
divergence exists one might foresee difficulties for family law; for example, ifmen
and women were to have systematically different perceptions ofthe value of their
contributions to the marriage, divergent norms for social justice or expectations of
the law, one might foresee controversy about the fairness of the law.

NON-FINANCIAL CONTRIBUTIONS THROUGH
HOMEMAKING
In the considerable literature on household tasks and the performance ofthese by
couples (reviewed by Berk and Shih, 1980), the variability of agreement is obvious.
These authors isolate three major sources of variation - the sex of the reporter, the
type of task and the interaction between these. From the responses to the task
questionnaire reported in Chapter 5, analysis was done of agreement and disagreement between ex-spouses in their reports of who did these tasks. Results showed
considerable consistency with previous findings (Table 12.1). Strongest agreement
was found on tasks which are stereotypically 'female', that is, ironing, cleaning the
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house and day to day care of children. Major disagreement was found on items
which are less stereotyped: such as, paying the bills, managing the household
finances and gardening. Moderate levels of disagreement were found in two categories of task: those where the women claimed to do most but the men claimed
50/50 co-operation; and conversely those where the man claimed to do most but
the women claimed 50/50. In the first category were washing-up, listening to children's problems, taking children to functions, organising social life and keeping in
touch with relatives. Consistent with an interpretation made by Berk and Shih and
others, women and men are more likely to underestimate the contribution of the
partner, perhaps even more so the ex-partner, to tasks which they consider to be
sex-typed as theirs. Thus, if it is accepted that washing-up, care of children and
organising social life are in the female domain, women reported according to this
expectation. Similarly, maintenance and improvements around the house are
'male' and here is the mirror image with men reporting they did most but women
claiming 50/50. It is possible, however, that the interpretations of maintenance and
improvements were different for men and for women. Maintenance for men may
include anything done with a hammer and nails; for women it may mean making
soft furnishings, in which case the domain is broad and may genuinely be shared
(though the partner's share is under-valued).
Stereotyped responses allow for very little variation. The logic of the stereotype is simple - all husbands/wives do this; I was a husband/wife; therefore I, too,
Table 12.1 Summary of couples' reports on division of household tasks
Household tasks

Percentage
agreement

Major disagreement

%

Paying bills
Household finances
Maintenance and improvement

47
52
46

Gardening

29

Weekly groceries

78

Laundry and ironing

81

Cleaning the house

7

Washing up

40

Day-to-day care of children
Listened to children's problems

69
38

Took children to functions, etc.

28

Organised social life

51

Kept in touch with relatives

45

both claim to have done nearly all (23%)
both claim to have done nearly all (16%)
men said they did nearly all; women said they
shared equally (18%)
husbands disallowed wives claims to major
contribution (20%)
men said they did 50/50; women said they did
little (13%)
very minor; husbands claimed 50/50; wives
disallowed this (10%)
husbands claimed 50/50; wives disallowed this
(15%)
husbands claimed 50/50; wives disallowed this
(24%)
men claimed 50/50; wives disallowed this (20%)
women said they did nearly all; men said 50/50
(40%)
women said they did nearly all; men said 50/50
(39%)
women said they did nearly all; men said 50/50;
(27%)
women said they did nearly all; men said 50150
(32%)
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must have done that. Ifresponses are made in this way one expects little variation
from a set image, that is, low variance.
Table 12.1, in summarising the agreement on tasks, presents the variance for
each task for men and for women. It is clear that for the group of tasks on which high
agreement was reached there are low variances for both men and women. For
women, however, the variance is always lower than it is for men. This is consistent
with an interpretation that high agreement was reached on tasks which were
'female' and perceived as such by both men and women. The converse is true of the
items on which there is disagreement. Low variance may also mean that this is
actually the way in which households have organised their tasks. If that were the
case then when there is high disagreement, high variability may exist in the ways in
which families are organised (perhaps at different points in the marriage).
Paying bills, organising finances and doing the garden may be variably allocated between spouses, at anyone time or over time. But spouses' recollections of
their own contributions in these spheres are more likely then to be in the forefront
of their minds than the contributions made by an ex-spouse. Thus variability in
terms of performance ofa task is possibly correlated with disagreement on reports
of that task.
Essentially couples' reports on their contributions to the tasks done in unpaid
labour during the marriage closely resemble the reports of the men and women in
the main body of the study. Perhaps this is also evidence ofa uniformity in the way
in which tasks were allocated in these Australian marriages, indicating traditional
patterns of unpaid labour in the home. At least it seems to have been recalled that
way after divorce.
Whatever underlies these reports, Australian divorced couples remember
marriages in which:
• There is a clear division of roles.
• Women assume responsibility (by their own and their husbands' accounts) for
most tasks.
• Husbands claim major responsibility for traditionally 'masculine' rolesmaintenance, gardening and, more controversially, money management.
• Couples' accounts of their contributions to homemaking and parenting will
differ quite significantly.
• Inquiries into unpaid work contributions to the marriage partnership will be
fraught with difficulties of interpretation and almost certainly arouse conflict
and bitterness.

INCOME ARRANGEMENTS AND FINANCIAL CONTROL
More information on couples' financial arrangements and control of finances
(indices of economic knowledge and power in the marriage) is available. Both the
organisation of income and the control of finances were perceived differently
for many couples. Fifty-seven per cent of couples agreed on who controlled
the finances, and 64 per cent agreed on how their income was arranged during
marriage.
For 48 per cent ofcouples either joint or husband control was reported by both.
Disagreement mainly took the form of attributing to self an equal control rather
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than the more minor one attributed by the spouse, a natural emphasis on one's own
actions or perhaps an expression of a desire for more power. Few couples had really
contrary recall of the control of finances and most either agreed and/or reported a
democratic or shared system of financial control in their marriage (husbands, 54
per cent; wives, 35 per cent). Husbands were less likely to claim major control (31
per cent) than were wives to attribute it to them (55 per cent). Either women
experienced less control than men perceived them to have or they claimed less than
they have. Again the problem of defining the domain in question leaves open the
possibility that control was divided: she did the weekly budget; he managed the
mortgage. Whatever the reality, both partners tended to claim the major role in
economic management.
Another index of financial control in marriage is the separation ofincome. The
major disagreement (25 per cent) here is between husbands who report their wives'
incomes to be separate when the wives consider them to be shared; the converse is
less frequently the case (11 per cent). This may be a further reflection of the disparities in perceptions of the value of wives' direct financial contributions to the
marriage in general. Women perceive their incomes to be a significant part of
household finances; men see it as separate (perhaps not so important) and as not
forming part of the 'household kitty'.
A theme in these reports of control and arrangements of finances in the marriage is that men attribute more control to women than women perceive themselves as having, and men perceive women's finances to be separate and presumably under individual control, when women tend to see their finances as
combined and more under the husband's control. These are important discrepancies because they form part of the debate about contributions made to the marriage
partnership and the justice of outcomes in property settlement. Men may not see
the value of women's money nor its contributions to household finances; women
may share society's value for money and inflate their own contribution. Edwards
(1983) elaborates these complex issues of control and management, but whatever
the processes, the discrepant views of husbands and wives are confirmed. It is
unlikely that any inquiry into the value of paid and unpaid contributions to the
marriage can be made without meeting these stumbling blocks.

THE MATRIMONIAL HOME: MAJOR CONTRIBUTION AND
OWNERSHIP
The matrimonial home, being for most couples their most valuable possession, the
contributions to its acquisition, maintenance and improvement are important considerations assessing claims made on the property. As shown in Chapter 8, men's
and women's reports overall revealed an emphasis on the financial contributions
made to the home. Couples too said their major contribution was earnings husbands (87 per cent), wives (42 per cent). Agreement about wives' major contributions was low, (36 per cent), the major problem being the failure of husbands
to endorse wives' view that their own earnings during the marriage were the major
contribution. Only 13 per cent of men thought that this was the case. Husbands
were more likely to perceive their wives' running ofthe household as their major
investment in the home (58 per cent); only JO per cent of wives nominated this.
More women (16 per cent) said their major contribution was maintaining and
improving the house than did their husbands (7 per cent).
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Overall women report a variety of ways in which they have contributed to the
house; men report much less variety about their wives. Perhaps the greater range
reported by wives reflects changes over the course of the marriage, though the
picture was much the same for the older and younger couples. This similarity
between two groups at different life-cycle stages gives added weight to the interpretation that either husbands and wives focus in their reports on different phases
of the marriage, or that they have replied according to what ought to have been the
case. It would seem, too, that either men have under-estimated their wives' earnings as a source of contribution, or that women have exaggerated the importance of
their earnings. Whatever the process, men and women value their income highly as
a contribution to the marriage. Men, however, value women's earnings less than
their unpaid work.
Couples in the study appear to give greater value to the financial contributions
to the home. They tend to disagree on the importance of the wives' investment in
the home, and by implication, they view the husbands' contributions as more
valuable. In assessing the overall pattern of contributions to the house, 69 per cent
of husbands said they had contributed the greater part; only 4 per cent of wives
thought their husbands had contributed the greater part. Only 21 per cent of wives
claimed the greater contribution and no husbands endorsed this. Australian family
law has been working towards an assumption of equal contributions to the marriage which does not seem to be shared wholeheartedly by these divorced
couples.
These differences may have important implications for the law. Men are far
more likely to perceive their own contributions as being pre-eminent; that the
financial is the essential contribution and that wives do not contribute in this way,
or if they do, that it is a subsidiary and not a major component. Secondly, it would
seem that wives share this social norm. This sharing ofa value is seen in women's
nomination of their own earnings during marriage as being most important, even
though they have obviously, many of them, and particularly the older women,
contributed in very major non-financial ways through running the household, rearing children, and providing maintenance and improvements. The law seems to
have moved ahead of the implied values held by these divorced couples. Men who
feel they have made the major contribution are unlikely to be satisfied with a 50150
split or less. Women, however, may see such outcomes as satisfactory though not
necessarily something upon which they could insist.
Details of home ownership were consistently reported. There is a high agreement about the title of the house, and perceptions of home ownership were mostly
in accord. This agreement can largely be explained by the fact that most -couples,
regardless of title, perceived it to be a joint ownership. There is every confidence
then that the data reported in the main part of the study is reliable on these counts.
Where there is disagreement, however, it is in the direction of husbands being more
likely to claim full ownership in their name, than for wives to agree with this
statement.

BUSINESSES, PROPERTY VALUES AND SHARES
Matrimonial property which includes a business or farm may pose particular problems: the assessment of contributions (direct and indirect, financial and nonfinancial) in arriving at a fair distribution, and the impact of distribution on the
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economic self-sufficiency of the partners. (From Table 12.2 it seems that the greatest deficits in income were experienced by both husbands and wives in marriages
where there was a business.)
Couples did not always concur that there had been a business but the lack of
agreement resulted from both husbands and wives failing to report a business
mentioned by their partner. Forty-four couples (35 per cent) had a business
recorded by one member but only 31 concurred. The following description is of the
latter group.
When capital contributions were made to the business they were usually (80
per cent) acknowledged by the spouse. Although all men and 74 per cent of women
said they worked in the business (84 per cent of the men, and 39 per cent of their
wives, full time), men were much less likely to endorse their wives' claims. Husbands (55 per cent) said they received income and 77 per cent reported receiving
benefits, but wives were paid less frequently (19 per cent) and were less likely to
report receiving other benefits (52 per cent).
Perceptions of the division of the business were fairly consistent with most
agreeing that it was either split 50150 or that the husband received all or the major
share. The split was somewhat more likely to be 50150 when the spouses agreed that
the wife had worked and been paid.
The main focus of this study was an evaluation of the fairness and equity of the
outcomes of property division under the present legal guidelines. But any such
evaluation relies on accounts of values given for property. Property division which
is fair and equitable depends on having accurate information on the value of property. Satisfaction with the division will be influenced by the agreement between
spouses about valuations. Differences in access to information, distorted recall or
motivation to over- or under-value property, may all influence the stated values.
Most people's major asset was the matrimonial home. The average value reported
by husbands was $59 600 and by wives $53 400. More modest homes were more
consistently reported; expensive homes were more variably assessed. A similar
pattern was found for mortgages - husbands' average value was $25 200; wives'
was $22400. Husbands tended to value total assets more highly than wives
($120 200 versus $111 200). There were quite variable patterns though, some wives
placing very high values on businesses or superannuation. However, the average
net value of basic assets was quite similar with husbands reporting $52 300 and
wives $49 200.
Some of the differences in valuation, particularly the non-basic property, may
be explained by husbands and wives not sharing the same information. This possibility was explored comparing the values assigned by men and women who rated
their knowledge of finances as sound with those who thought their knowledge was
poor. Two trends emerged. Men gave higher values than women regardless ofthe
level of information each reported. Both men and women with more property
reported having better information on finances than others. Although it is possible
that perceived information and actual information are different, there is no evidence that women who had a poor knowledge of finances were more likely to
under- or over-value property.
From the preceding differences in valuation of items of property, it is obvious
that outcomes calculated from husbands' and wives' data will differ. Yet this is how
values were remembered after the event. Division of all property calculated from
husbands' data was 36-64 in favour of the wife. Wives outcomes were 45-55 in
favour of husbands. This means that based on their own accounts 19 per cent of
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property is missing or 19 per cent extra property is attributed to the spouses. But
husbands are left with the notion that their wife has received 28 per cent more than
they themselves have; wives think they received 10 per cent less than their husbands. Chapter 9 provides a full discussion of valuations of items of property by
men and women, including the problematic superannuation. This picture of undervaluing one's own share is similar for couples and for the groups, thus ruling out
sample bias as an explanation. Clearly here are the seeds of discontent and the
reason so many more men report 'being taken to the cleaners'.

FAIRNESS OF OUTCOMES
The opinions of husbands and wives on the fairness of property settlements are
clearly important considerations in reviewing the law. Is justice perceived to be
done? Thirty-seven per cent of tile husbands thought that the property split was fair
as did 46 per cent of the women; only 21 per cent both found it fair and 37 per cent
were both dissatisfied. The major source of disagreement was in the direction of the
wife finding it fair but the husband not finding it so. This reflects the general finding
between sample groups that women were more likely to find the outcome fair than
were men. Of course, it is unclear whether this is because women had lower expectations and were thus more easily pleased, that men had high expectations and were
therefore more likely to be disappointed, or that the law was perceived as favouring
women.
It may also reflect the fact that more women were the decision makers in
ending the marriage and that men may have felt that outcomes in general were
unfair subsequent to this initiation on the part of their wives. Both men and women
may have been weighing personal factors in the equation in reaching their assessment, so that the conclusion may be that women get more of what they want out of
divorce. The present law is acknowledged by these couples as being somewhat
more benign towards women; and yet most couples did not find the outcome fair.
Couples thus confirm the assessments made by all men and women respondents in
the study.

SATISFACTION WITH LAWYERS AND KNOWLEDGE OF
LEGAL PROCESS
Women were a little more likely to be pleased with their lawyers' work in relation to
the property settlement than their husbands (62 per cent versus 56 per cent).
Couples who were both pleased with their lawyers' help (33 per cent) outnumbered
those who both felt they had not had good service (each with his/her own lawyer).
These results mirror those found in the analysis of the sample groups. It seems as
though finding a suitable lawyer is pretty much a chance phenomenon. More
people seemed to be satisfied with their lawyers than with the settlement. Lawyers
do not seem to be always held responsible for lack of success in the property
settlement.
Knowledge of the legal processes involved in settling property may be a significant advantage in ensuring ajust and equitable outcome in property settlement.
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Most couples (75 per cent) concurred about the legal processes involved in their
property settlement. There was no particular trend in terms of over-estimation or
under-estimation based on gender. Men and women seem to have shared the same
understanding oflegal process, and to have been reasonably clear about what was
involved, a confirmation of the findings in Chapter 3.

HOUSEHOLD INCOME AND PERSONAL INCOME
Comparisons of household income for men and women presented in Chapter 6
show dramatic differences in the standard ofliving of most women vis a vis most
men. Confirmation of these findings for couples is sought here and two major issues
are addressed. First, the group differences observed might be partly explained by
sampling bias which could have resulted in the selection of more impoverished
women than poor men. Secondly, current impoverished circumstances might tint a
past marriage with more affluence than was real. The latter error would change the
values of the drop in income but not the relative effects, unless the distortion were
to operate selectively on men and women. If, however, couples reporting on the
same economic partnership confirm both the fall in income and the differential loss
experienced by women, then the possibility of sampling bias accounting for the
difference is diminished.
In the following analysis, couples with complete household income data at two
points in time were selected (n = 76). The unit of comparison was net household
income expressed in 1984 dollars with maintenance (paid and received) taken into
account.
Table 12.2 Changes in household incomes - pre-separation and 1984 - using husbands'
and wives' reports of their pre-separation household income as the basis for
comparison
Basis of pre-separation income

Total group (n=76)
Wife's report
Husband's report
Poorer wives (n=36)
1984
Wife's report
Husband's report
Better-off wives (n = 40)
1984
Wife's report
Husband's report
Business owners (n=21)
Wife's report
Husband's report
Non-business owners (n= 55)
Wife's report
Husband's report

Median
pre-separation
income
$

Median 1984
income

Median d(fkrences in
household income
husband
$

wife

$

438
387

280
336

-82
-62

-155
-137

380
346

175
311

-64
-46

-187
-173

492
445

330
354

-108
-83

-115
-65

505
495

280
357

-150
-155

-198
-240

396
346

280
314

-82
-46

-127
-110

$
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Comparisons of husbands' and wives' reports ofpre-separation income show a
tendency for women to report higher pre-separation incomes than their husbands
(Table 12.2). Regardless of which spouse's report is used for the basis of comparison, wives had a much greater decrement in income than husbands. This is strong
confirmation of the findings in Chapter 6 based on group differences. Even if the
most conservative comparison is made, between the husbands' differences based
on wives' reports and wives' differences based on husbands' reports, wives' house- '
hold incomes diminish by $137 and husbands' by $82.
Although there seems little doubt that these differences are large and real, that
is, not artefacts of sample bias nor simply products of distorted recall, the genderrelated difference in reported pre-separation income is intriguing. Two possible
explanations were explored:
• that women who were poor in 1984 recalled inflated prosperity during the marriage;
• that in those marriages which involved a business, and perhaps more complicated finances, women were not au fait with money matters and tended to inflate
incomes, or, men had reason in the case of a business to underestimate income
and benefits received.
The first of these possibilities was tested by comparing incomes reported by women
above and below the median income in 1984. Again on the conservative base of the
husbands' estimates ofpre-separation income, poorer wives reported greater losses
($173) than better-offwives ($64). Both reports ofpre-separation income show that
poorer wives had lower incomes during the marriage (by about $100), and the
disparity between husbands' and wives' accounts is constant. Current income discrepancies between poorer wives and their husbands were much greater ($136) than
those for better-off wives ($24). Poorer wives do not seem to exaggerate their past
income more than others. By both accounts they had pre-separation incomes at
least $100 less than the others and their present plight may be exacerbated by the
knowledge that their husbands are so much more affluent than they (and the children for whom they are responsible).
Couples who owned a business during the marriage, contrary to expectation,
have smaller discrepancies in reports of pre-separation income than salaried
couples, although the range and direction of differences would suggest caution in
interpreting these results. What is implied here is that reports of business incomes
are variable in unpredictable ways. The greatest fall in income was experienced by
husbands and wives who had been in a marriage involving a business. The loss was
accounted for by their having lost the higher incomes they enjoyed during marriage. Those in economic partnerships involving businesses appear to be more
vulnerable upon divorce.
Guidelines for making a fair and equitable distribution of the property in a
marriage partnership include the weighing of direct financial contributions, usually
income. Husbands and wives have some differences in the recall of the total income
and they may also have selective recall of the relative contributions of their own
and their ex-spouses' incomes. Serious discrepancies would make valuation of
financial contributions contentious, prejudice the fairness of divisions and predispose to dissatisfaction with outcomes.
To check the consistency of husbands' and wives' recall of their relative contributions to the marriage partnership, comparisons were made between self
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reports and spouses' accounts of their incomes as a percentage of the total household income. Both husbands and wives similarly inflated their contributions and
reported having contributed 11 per cent more to the household income than their
partners credited to them. The 2: 1 ratio between husbands' and wives' income is,
however, confirmed.

WORK AND EDUCATION
The accuracy of information given by husband and wife about the ex-spouse's
education and work history was not only an indication of the reliability of that
information in the main study but also an indication of the importance of that work
and education for the reporter. The women's task in accounting for their husbands'
work histories was less complex because most men had uninterrupted careers. In
general men under-estimated and over-simplified the complexity of their wives'
work history. This leaves little reason for confidence in the reports of men about
their spouses' work records. It may also indicate the lower profile of women's work
in men's minds and that they do not closely monitor their wives' employment. A
general under-estimation of women's direct financial contributions could be
implied by this.
Wives' reports of their husbands' highest occupational achievement matched
the husbands' own account less often than the reverse (62 per cent versus 74 per
cent). The explanation of this difference is not clear. It may reflect husbands' postseparation rises in occupational status, or the static quality of the women's work
histories. Women may have underestimated their husbands' occupation or men
may have exaggerated their position. When there was disagreement, women's
estimates were generally lower than men's reports.

CUSTODY ACCESS AND MAINTENANCE
I

Couples' accounts of custody were quite consistent. Most children remained with
their mother from separation to the time of interview (68 per cent). Fathers
reported more movement back and forth than did mothers but this is possibly a
matter of interpreting long visits differently. At the time of interview about 79 per
cent of children appeared to be in the custody of their mothers.
Access can be an issue on which parents may have very different views. This
was borne out by these couples, only 57 per cent of whom both found the access
arrangements good or acceptable. Mothers (75 per cent) were marginally more
likely to be pleased than were fathers (68 per cent). The two sides of this coin
indicate that many parents need help to negotiate arrangements which will be
satisfactory to both parents and presumably to the children.
The main study showed a high degree of compliance with current maintenance
arrangements although many people reported that there was no current arrangement in operation. Most couples agreed that orders were carried out (76 per cent).
They also agreed pretty generally on amounts paid (76 per cent). Where there is a
difference fathers said they were paying a little more than the mothers reported.
The most common amount reported by both parents was between $40 and $59 per
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week for two children. A common proposition is that maintenance and access are
used as a means of control in conflicts between ex-spouses. Certainly there is evidence of disagreement between fathers who were unhappy about access and their
ex-spouses. Although 93 per cent of these men said they paid full maintenance, only
60 per cent of their ex-spouses agreed that their spouses paid maintenance.

CHOOSING TO SEPARATE
Decision making is perhaps nowhere more complex than in the termination of a
long intimate relationship. Motives, initiatives and power in the process are
reported to be important and in Chapter 9 to have explanatory power in terms of
the distribution of property. Federico (1979), using an exchange theory model,
proposes that minimisation of guilt and responsibility may play a large part in the
process of ending a marriage. If this were so, one would expect some disagreement,
particularly in retrospect, in the attribution of responsibility for leaving the marriage. Distinguishing the process of disengagement from the event of separation
may, however, be difficult and be a source of measurement error in this
question.
Comparisons of husbands' and wives' accounts of who was responsible for
separation showed that most couples (84 per cent) agreed on who had made the
decision, that is if one allows that there is but a fine distinction between joint
decisions and those carried out mostly by one party. Wives were agreed to have
been most active in 42 per cent of cases but husbands in only 14 per cent; 55 per cent
of wives claimed this and 58 per cent of husbands attributed the decision to their
wives.
Very few couples agreed that the decision was a joint one (2 per cent) so that it
would seem that the attribution and acceptance of responsibility for separation is
the agreed norm. Similarly, very few (7 per cent) had diametrically opposed views
of the separation. These accounts by couples confirm the validity of attributions of
responsibility for separation and at the same time indicate that individual responsibility is more common than joint. By implication, this situation is consistent with
a model of individual guilt and blame/costs and rewards acting as motive in postseparation negotiations. Psychological and emotional factors are likely to be
important in subsequent negotiations including property settlements. This has
been demonstrated in Chapter 9 by the weight the decision to separate played in
home occupancy and property division.

CURRENT MARITAL STATUS
Differences in information seem to be apparent not only in the occupational sphere
but also in relation to men's and women's knowledge of their ex-partner's marital
status. Seventy per cent of men agreed with their ex-partner's self report about her
current marital status; 13 per cent of men said that their wives were remarried or
repartnered when the wives themselves maintained they were single; 3 per cent
thought their wives were single when she had said she was repartnered; and 13 per
cent of men reported that they did not know their wives current marital status.
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Most women agreed with their ex-husbands' statements but 15 per cent thought
that the husband was repartnered or remarried when he said he was still single;
none thought he was single when he was partnered and only 5 per cent professed
ignorance.
Overall women's reports, measured by those of their ex-spouses, are more
accurate even though more men by their own accounts had changed status than had
women. In spite of men's more changeable marital status, women were more accurate. This seems to indicate that women pay more attention to their ex-spouses'
marital status, which may have more meaning in their lives than their own situation has for their husbands. An ex-husband's repartnering may have a significant
effect on maintenance payments or the access visits. A wife's repartnering is less
important financially, or perhaps even personally, to the man. Men may have less
interest in personal relationships or be more likely to make a clean break. Both men
and women tend to think the ex-spouse has repartnered when he or she does not
report this. Inquiry into marital status post-separation is thus quite a vexed pursuit,
and establishing needs on this basis is obviously risky as argued in Chapter 4.

PERCEPTIONS OF LIFE THEN AND NOW
Evaluation oflife circumstances, a process of considerable complexity, is discussed
in Chapter 15. The concurrence of couples views of different facets of their lives
during marriage is a window on the way in which the marriage is reconstructed
some years after its dissolution, and a reflection of the satisfactions it brought to the
lives of husbands and wives. Comparisons between satisfactions during the last
year of the marriage and the present also give some indication of the effects of
marriage breakdown in the lives ofthese couples. Interpretations of responses are
difficult but, whatever the motives and processes involved in reconstructing past
experience, the recall itself has power in determining attitudes and behaviour in the
present.
Table 12.3 summarises the trends in satisfaction expressed by couples about
two points in time: during the last year of the marriage (before the separation); and
at the time ofinterview, between two and six years later. Couples displayed greater
similarity about their present circumstances than those of the marriage and they
shared more positive feelings than negative. Highest among the sources of agreement were their present freedom (63 per cent) acceptance and inclusion (61 per
cent) and housing (60 per cent). Separate lives appear to bring satisfaction to both
partners in these domains. Both currently and in retrospect the couples disagreed
most in their view oftheir children's welfare, an area likely to be a source of ongoing
difficulties for all concerned. The women, who for the most part had custody, are
much more sanguine about the children now but fathers were happier about their
children at the end of the marriage (when fathers were with them).
In the last year of the marriage most wives were much more distressed and
unhappy about their life circumstances than were their husbands. Outstandingly
this was the case with emotional life, freedom and life as a whole. The least agreement was about acceptance and inclusion by others which may indicate that, in the
latter stages of the marriage, the wife (more likely to make the decision) already
feels herselfto be outside the circle of the family and friends (perhaps censured by
them). There was little agreement (32 per cent) about respect and recognition with
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Table 12.3 Couples' perceptions of life during marriage and in the present
During marriage

Standard of living
Income
Job
Housing
Respect and recognition
Acceptance/inclusion
Emotional/personal life
Freedom
Children
Life as a whole

In 1984

men
meana

women
mean"

agreement b

men
meana

women
meana

agreement b

%

5.5
5.8
6.0
6.4
5.7
5.9
4.2
5.1
6.1
4.6

4.8
5.2
5.4
5.8
4.6
5.5
2.9
3.8
5.0
3.6

43
42
39
49
32
30
37
38
36
33

6.1
5.8
6.5
6.4
6.7
6.9
6.6
6.7
5.8
6.7

6.3
5.4
6.6
6.9
6.9
6.9
6.8
7.0
6.8
6.8

50
50
43
60
47
61
49
63
37
52

%

Measure derived from a nine-point scale where a score of 9 indicated 'delighted' and a score of I
'terri ble'.
b The percentage agreement was based on a reduction of the nine-point scale to three broader categories
- unhappy, fair, and happy.

a

wives again reporting feeling the lack of these but, at the time of interview, couples
reported similar and raised satisfaction in this aspect of their lives. Wives were
more likely to be unhappy with their standard of living and income during the
marriage than their husbands but were more content with their jobs. Agreement
was not high between them about these issues, which in itself may reflect, or be a
source of, the disharmony of that period.
Whether men and women reconstruct the past through different lenses or
experience 'his' and 'her' marriages is not clear. In general, wives expressed far
greater shifts in satisfactions than their husbands - shifts which resulted in more
similar and happier circumstances being reported by the ex-couple in the present,
three to six years after separation. There are several implications of this picture of
low congruence in reports about the marriage and the life circumstances before
separation. For the interpretation of results in the study, this picture of the lack of
agreement of couples, who had shared the same marriage, mirrors that of the men
and women in the sample as a whole, that is, there are systematic sex-differences in
satisfactions with life (See Chapter 15). Interpretations of those differences as
artefacts of the sampling are thus less tenable.
For the law, these systematic differences may be the motive for complaints and
litigation, particularly about children. From another point of view, it is difficult to
see how any inquiry into the conduct of the marriage could possibly be interpreted
even-handedly given the disparities in evaluations shown here between husbands
and wives.
For the general study of marriage, it is an endorsement of the thesis that the
institution of marriage is used differently by men and women. In core aspects, such
as emotional satisfaction, respect and recognition of self, freedom and autonomy,
marriage is reported to have served women less- well than men. As has been seen
previously, the couples tended to agree that the women were the initiators in
terminating marriages in which they reported having been more constrained and
less satisfied than men.
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ATTITUDES TO ISSUES IN FAMILY LAW
Husbands' and wives' attitudes to the law are obviously determined by their own
experiences of the law as well as values and expectations they have about men and
women, their responsibilities for dependants and their rights to autonomy. The
study showed that there was disagreement between couple members on two sets of
legal issues, the first relating to the value of contributions to the marriage and the
definition of property, and the second to the ongoing needs of ex-spouses.
Table 12.4 shows the agreement of couples on a set of propositions concerning
the definition and disposition of property and the value of differing contributions
to the marriage in determining property shares. Couples' agreement about these
issues was very variable. Eighty-seven per cent agreed about the status of a home
bought before marriage by one partner, 60 per cent deciding it should be available
to be divided between them. Similarly, 81 per cent were in accord where direct
financial contributions through income were disparate, 77 per cent agreeing this
was not relevant to shares of property. Few dissented from this position (more men
than women). This is a strong endorsement for the equal valuation of income and
non-paid work during marriage, since it is this division which usually accounts for
income inequalities. On the other hand, where the financial contributions come
from a business and running the household, disagreement is at its strongest (78 per
cent); 95 per cent of wives thought the business should be available to be shared
compared with only 17 per cent of husbands.
This gives very strong support for defining businesses out of the marriage
property on the part of men, and into the pot for division on the part of women. The
law cannot but be controversial in this area. The incongruity between defining
earnings as shared and businesses as the male preserve poses serious difficulties for
the law and risks creating anomalies should there be no uniformity of treatment for
property derived from different sources.
Couples' views on sharing property acquired through inheritances are mixed
and agreement modest. The disagreements do not seem to be gender-based and
possibly idiosyncratic experience with bequests best explains the responses. The
tendency for couples to endorse the sharing of inheritances used for furniture (50
per cent) mirrors that found in the sample groups and seems to support some
flexibility in defining what is communal property.
Dependency caused by health problems was rejected by 60 per cent of couples
as being relevant to the property division; where there was disagreement, it was
largely because husbands did not share their wives acceptance of this as a legitimate
claim on property. Strong agreement, and rejection, was registered by couples on
the relevance of remarriage to property division with its attendant gains or
costs.
Custodial responsibilities were agreed to as important in weighing property
settlement by only 47 per cent of couples, with significant disagreement between
wives who supported this and husbands who did not. This may reflect the different
'value' given to children by the custodial (mother) and non-custodial (father)
parent. For her, the child is a very real cost; for him, perhaps, the emphasis is on the
loss which he feels requires no monetary compensation. Alternatively, it may
reflect a preference by men for their contribution to the children to be made in the
form of maintenance payments rather than in the form of a lesser share of the
property.
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Table 12.4

Couples' attitudes to the definition and disposition of matrimonial property
Wife
%

Yes
Husband
No

Wife

Yes

No

26

15

31

28

%

Share
Husband
Not share

loint ownership of
matrimonial home

%

Share

Share

24

Husband
Not share

24
43
$5000 inheritance

Share
Husband
Not share

Share

60

11

2

27

Wife
%

Share
Husband
Not share

Share

Not share

50

18

21
11
$5000 inheritance used for

kept in the bank

%

Not share

House owned before
marriage

Wife
Not share

9

Share

furniture

Wife
Not share

%

Wife
Equal share More for A

17

Equal share

77

6

78

Husband
More for A

13

4

5

A runs businessl
B runs house

A earns high income
B earns low income

Wife

Wife

Yes

No

Yes

50

8

Husband
No

36

6

%

Superannuation as
property

%

Discretion
Husband
50150

Discretion

50/50

55

13

26

6

Discretion versus fixed
entitlement

In their global position on the proposed amendment to the law, discretion
versus fixed entitlement, 55 per cent of couples agreed on discretion. The major
source of disagreement was wives' enthusiasm for discretion (81 per cent) and
husbands more modest support (68 per cent).
The couples' responses to these issues of law may be summarised as
follows:
• Agreement is variable.
• Disagreement is almost always linked to sex differences rather than, idiosyncracy.
• Men's support of equal sharing of unequal incomes is not consistent with their
firm rejection of viewing businesses in the same way.
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• The couples who shared the same marriage and settlement procedures respond
similarly to the groups of men and women in the sample groups, so confirming
the findings in Chapter 13.

CONCLUSION
These results, based on couple's responses, provide strong confirmation that the
observations made between groups of men and women in the main study are not
artefacts of sample bias. All major findings were reproduced using the sub-set of
couples who had shared the same marriage and divorce. Systematic differences in
income reports between men and women were shown between couples but differences in standard of living were so robust that they could be demonstrated even
using the more conservative estimates of the spouse.
Valuations of financial and non-financial contributions to the marriage
reflected a norm that the financial was held to be more important by both men and
women. Couples systematically either under-valued their partners' contributions
to the marriage, or over-valued their own. However, the balance of recognition of
financial contributions to the household and to the home was lopsided. Women
generally acknowledged their husbands' contributions, but men were likely to overlook their wives' earnings, while crediting them with most of the homemaking,
which both husband and wife seemed to value less than earnings.
Two conclusions seem to flow from this. A law based on the assessment of paid
and unpaid, direct and indirect contributions will face serious difficulties in establishing the values of contributions and in having people accept these. Leaving aside
the possibility that assets can be hidden and deliberately misrepresented, one cannot ignore the existence ofgenuine and pervasive differences in valuations between
men and women. Moreover one of the implied values shared by couples is that
unpaid work in the home is worth less than earnings. This ranking of contributions
runs counter to views expressed by Evatt C.l. in Rolfe «(1979), FLC 90-629) where
household work and earnings are given equal weightings in the marriage economy.
Yet the High Court's finding in Mallet «(1984), FLC 91-507) allowed no such
assumption of equality but required an evaluation of each contribution, a seemingly impossible task.
Secondly, in proposing a value not shared by many people, the law may expect
to meet considerable criticism. On the other hand, not to go beyond popular values
risks perpetuating very serious inequities in post-divorce standards of living for
many Australians, in particular single-parent families.
Australian marriages of both generations represented in this study seem to
have quite traditional division of roles. Thus the observed differences in earning
capacity, which are linked to wives' taking major responsibility for children and
home, are likely to remain. This means that any amendments to the law should not
presume that, even though most married women spend considerable time in the
paid workforce, the costs of their unpaid work will not continue to be heavy.

13
ATTITUDES TO LAWYERS AND
THE LEGAL PROCESS
Margaret Harrison

As described in earlier chapters, much of the survey questionnaire was concerned
with 'hard' data such as the sources of income and their amounts, values of assets,
and the timing of life history events. However, some scope was also provided for
respondents to provide subjective information about aspects of their life at different periods (see Chapter 15) and to assess the performance of their legal advisers
and the fairness or unfairness of the property division. In addition, the final section
of the questionnaire required respondents to look beyond their own experiences
and give their opinions on what the law's role should be in a variety ofcommon, but
hypothetical, situations involving matrimonial property.

INFORMAliON AND ADVICE
During a continuing marriage, considerations of the ownership breakdown and
management of property and finances are rarely raised. These issues only become
crucial when the marriage comes under pressure and the parties to it become aware
that, in future, their lives will be physically, emotionally and financially separate.
Thus, the need for some form of specialist advice is frequently necessary regarding
the financial repercussions of separation. The nature and source of the advice
sought depends on the extent and nature of the financial dispute and the size and
complexity of the parties' financial arrangements. In turn, the importance of the
advice given depends on the extent to which it is relied on and made use of.
Respondents were asked from whom they had sought advice and information
about their property and financial affairs. They were then asked to rate the importance of that advice/information to them when they made decisions about their
affairs.
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Lawyers were by far the most frequently reported source of advice and information (78 per cent overall), particularly for those in the older group (perhaps
attributable to the higher value of their assets). Family and friends were the second
most commonly reported source (14 per cent overall), but they were used far less
commonly than lawyers. Women, regardless of age, were more likely than men to
report using their spouse as a source of advice (13 per cent). Where the category
'spouse' (11 per cent overall) is added to that of family and friends (14 per cent
overall), it can be seen that non-specialist advice was sought by a reasonably large
proportion of respondents. Many reported that no one had provided them with
financial advice or information, and this was consistently reported by both young
and old and men and women (10 per cent overall).
When responses were combined to tease out patterns of information seeking,
the extent to which lawyers were relied on became more apparent. For those respondents who had completed their financial affairs, and excluding those who had
not obtained advice or information from anyone, 55 per cent relied on lawyers and
no other source, while an additional 13 per cent received advice from both lawyers
and family/friends.
In relation to the importance of the advice/information obtained, information
provided by a spouse or lawyer was more likely to be rated as very important than
information from family or friends. Sex differences were apparent in responses
relating to all major sources: men were more likely than women to rate advice
received from their spouse as being very important; women rather than men were
likely to rate advice received from their lawyers and family and friends as very
important. (The very small numbers of people who were required to rate the
importance of advicelinformation received from spouses, family and friends
should be noted.)

The Role of Lawyers
The importance oflawyers to men and women who have separated and are in the
process of rearranging their financial affairs is considerable. Only a small minority
of people did not consult them (11 per cent of the completed group). Among
reasons for not having consulted a lawyer were absence of conflict over property
and financial affairs (29 per cent); absence of need (25 per cent); insignificance of
assets (18 per cent); and consultation oflawyer on another matter, such as custody
and access (18 per cent). The cost oflegal advice was only mentioned as a deterrent
to seeking advice in 8 per cent of cases..
Subsequently respondents who had received some legal advice about property
and financial matters were asked what sorts of work their lawyer had done for them.
The options presented ranged from the giving of initial advice and information
through to representing them in a dispute before a Judge.
The responses correlate with the procedures described in Chapter 3 and, as
Table 13.1 shows, a majority of respondents, where a Section 87 agreement was
approved, indicated that their lawyer had represented them before a Judge. Representations in a dispute before a Judge were very rare. Where respondents had only
received initial advice and information from their lawyers, the major reasons given
were that there was no need for further information (62 per cent) and that spouses
had agreed among themselves (24 per cent).
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Table 13.1

Work performed by lawyers, sample groups
Younger groups

Work performed

Initial advice and information
Worked on agreement
Represented before a Judge (Section 87
agreement)
Represented in dispute before a Judge
Total % (n)
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Older group

men
%

women
%

men
%

women
%

6
23

12
24

9
21

10
25

67
4

60
4

69
1

62
3

100(199)

100(227)

100(97)

100(111)

The role played by lawyers acting in matrimonial disputes has been accentuated by the nature of the 'new' family law, whose characteristics include an
emphasis on out-of-court settlements and wide discretion at the judicial level. The
elimination offault from considerations of divorce has also eliminated the Court's
determining role in dissolution proceedings. That role is accordingly most
commonly reduced to a forum which ratifies lawyer-negotiated agreements. Were a
fixed entitlement system to be introduced, the importance of lawyers would be
expected to decrease as there would be less uncertainty as to how property should
be divided. The Court's role would also presumably decrease, as the incidence of
agreements requiring ratification would taper off. Whether this would be offset by
increased litigation over what property was or was not included in the division, or
arguments over valuations, would depend on the type of regime introduced and on
its statutory provisions.
Family lawyers have been described as gatekeepers who are able to direct
personal disputes into categories recognised by the legal system (Smart,
1984, p. 160). While family law in most cases is now free of many of the technicalities that predominate in other areas oflaw, the emotions involved, and the fact
that few people prior to involvement have knowledge of the Family Law Act
(Ozdowski, 1980), cause divorcing people to be anxious, uncertain and in need of a
variety of information and advice.
These very factors - the centrality oflawyers, their need to translate the law
and cope with a range of non-legal experiences - point to possible causes of dissatisfaction with lawyers. Accusations are sometimes made that family lawyers feel
pressure to fulfil real or imagined client expectations, are unable and/or unwilling
to communicate properly with their clients, and (whether for financial gain or
because of inexperience) identify with their client's anger and thereby encourage
hostility between the spouses (Wade, 1980).
Respondents were asked if they felt satisfied or dissatisfied with the service
given by their lawyer in connection with property and financial matters, and to
explain any reason(s) for (dis)satisfaction. Between 60 and 71 per cent of men and
women were satisfied with their lawyers, women being more likely than men to be
satisfied. Women were more likely than men to comment on the personal qualities
of their lawyer and to stress compassion and communication as being important for
them.
The most commonly reported positive responses were: that the lawyer was
satisfactory, with no additional information as to why (19 per cent of cases); that the
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lawyer was capable (20 per cent); and that the result sought was achieved (14 per
cent). Those who were negative about lawyers most commonly said: the lawyer was
incapable or inefficient (14 per cent); didn't bring about a desired result (11 per
cent); or was a poor communicator (8 per cent).
The following comments of two women illustrate positive views about
lawyers:
1felt he really had my interests at heart, was acting in my best interests. He even protected me from my ex-husband at the Court, telling him not to harass me there. I was
too ill to go to see him in town and he came here to see me..
He took over. At that time I was in a muddle. He got all tfle papers ready and all I had to
do was sign.

Men tended to be more assertive and to want to play a more active role in the
proceedings than women did. They made the following comments about
lawyers:
I thought he was a great person . .. but I resented being caught up as a lay person in the
process of divorce and settlement. I became dependent on them and then got mad.
He did not keep me informed enough regarding my rights on the property settlement.
He could have done more in the final settlement.
The attitude ofthe two lawyers made it difficult to work with them. They implied 'You
leave it up to me'.

There was a significant sub-group of men and women who were resentful
because:
• their first lawyer was unsatisfactory and they had to go to another;
• they were transferred to several lawyers within the same firm;
• a barrister was brought into the case and they were critical of his or her role.
Some of the following comments illustrate these dissatisfactions:
I originally had a man representing me and he left thefirm ofsolicitors. I was passed on
to another solicitor in the same company, but he didn't know what he was talking about,
so I asked to change to someone else. I was then represented by a woman all the way
through until the all important final hearing when someone else stood in for her. I was
very disappointed and felt my case was not represented fully.
I only saw the barrister halfan hour before we went to Court. I think he only had his brief
the night before. He didn't have time to read about the business. I had more confidence
in my solicitor, who by chance was there at the critical time, and he was able to analyse
things for the barrister.

As shown in Chapter 3, higher costs were associated with higher process, which
itself was associated with criticisms of lawyers and a more frequently expressed
opinion that the property division was unfair. In 6 per cent of cases, respondents
criticised the expense of the services provided by lawyers. Several of those who
complained about their lawyer's bill did so in the context of saying they had been
dissatisfied with one lawyer and had to pay that bill before being able to employ

Attitudes to Lawyers and the Legal Process

245

another. Others complained that lawyers increased hostility and 'made mountains
out of molehills'.
Women were more likely than men (70 per cent versus 62 per cent) to see their
lawyers as satisfactory, and respondents who thought the property division was fair
were far more likely than those who thought it was unfair to consider their lawyer as
satisfactory (83 per cent versus 50 per cent). Those who were dissatisfied with their
current life were less likely to think their lawyer had been good than were those who
were highly satisfied with life (50 per cent versus 71 per cent). Legal aid had no
impact at all on assessments of lawyers.
As a professional group, lawyers have been accused of failing to explain to
clients the action taken on their behalf(Disney, Basten, Redmond and Ross, 1977).
In family law matters this may exacerbate clients' anxieties and anger. Respondents were specifically asked if their lawyer had adequately explained the steps taken
on their behalf in relation to property and finances. Some respondents, particularly
men, complained that they were provided with insufficient information by their
lawyer and therefore could not follow the course of the proceedings. However,
between 77 and 83 per cent of respondents who had used a lawyer said that he or she
had explained the steps taken, and in only 8 per cent of cases did people complain
that their lawyer was unsatisfactory because of poor communication.
A subsequent question asked how well respondents had understood the relevant law and their own legal position when decisions were made about the division
of money and property. It was anticipated that those who said they had obtained
advice and information from a lawyer would have reported a better level of understanding than those who had not used a lawyer. This appeared to be the case for
men, but had only very limited application where women were involved. While 45
per cent of men who had not used a lawyer said they had a poor understanding
contrasted with 26 per cent of those with a lawyer, comparable figures for women
were 29 and 26 per cent.

ATTITUDES TO THE LAW
Consumers oflegal processes are rarely given the opportunity to express their views
about the operation oflaws, or permitted to play any part in the reform process. As·
the opinions of divorced people were considered an important part of both the
Australian Law Reform Commission's reference and the Institute's research, the
final section of the questionnaire was designed to obtain opinions on carefully
selected topics. Because the wording of the questions is important for an understanding ofthe propositions put to respondents, the complete question is included
in the text before the analysis is discussed.
.
Overseas inquiries into matrimonial property (Scottish Law Commission
1981; Todd and Jones, 1972) have considered whether the matrimonial home
(either alone or together with other marital assets) should be automatically considered to be jointly owned by husband and wife during marriage. There have been
conflicting opinions about the desirability of such a proposal for Australia, but it is
included in the Australian Law Reform Commission's Terms of Reference. The
Joint Select Committee on the Family Law Act, which reported to Parliament in
August 1980, recommended that the Act be amended to provide that both during
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and upon the breakup ofa marriage there should be a presumption that the matrimonial home is owned in equal shares. The arguments in favour of such a proposal
are that it gives both parties an automatic equal entitlement to what is usually the
couple's most valuable asset, and thus gives protection to the party who contributes
less financially, and that it has symbolic significance for the idea of marriage as a
partnership of equals. The disadvantages are that it does not apply to those who
rent their homes, is of limited value where the matrimonial home is not the most
valuable asset, and in Australia (for jurisdictional reasons) would require State cooperation for the co-ownership to be registered. More technical aspects of the proposal are contained in the Australian Law Reform Commission Discussion Paper
(1985a).

Other issues relevant to the introduction ofa statutory joint ownership include
the extent to which it could be opted out of by the parties, whether other marital
assets (and liabilities) are also included, and whether it applies to all marriages or
only those of a certain duration.
As described in Chapter 1, under the Family Law Act all property however or
whenever acquired may currently be redistributed and the Court is not concerned
as to whether the title to that property is in the husband's, the wife's or their joint
names.
Much information about the ownership of property and its distribution on
marriage breakdown has been described in earlier chapters. Thus we know that
about 80 per cent of respondents owned a matrimonial home at the time of separation, and that about 75 per cent of these homes were jointly owned outright or
jointly mortgaged. For most the home was the most significant asset and we can
presume that for many it had psychological importance, being the place where their
children were raised and family life was conducted.

Compulsory Joint Ownership of Matrimonial Home
Question:

The first question is about married couples who own their own home. Some people
think that the law should say that the home is always jointly owned by husband and
wife, no matter who paid for it. Others think that while joint ownership may suit most
couples, it would not be right to make this compulsory for everyone. Which of these
two views is closer to your opinion?
•
•
•
•
•

Joint ownership should be compulsory
Joint ownership should not be compulsory
Other (specify)_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Don't know/not sure
Not stated

Responses, set out in Table 13.2, show that men were less likely than women to
favour compulsory joint ownership. While a majority of women supported the
idea, only about 40 per cent of men shared their views. Older men were even less
likely than younger men to support it and older women were the group most likely
to say they thought joint ownership should be compulsory, presumably because
:,
they equated it with economic security.
Contrary to expectations, in those cases where the assets exceeded $100 000,
men were more likely to favour joint ownership of the matrimonial home than they

247

Attitudes to Lawyers and the Legal Process

Table 13.2 Attitudes to compulsory joint ownership of matrimonial home, sample
groups
Younger groups

1981

Attitude

Should be compulsory
Should not be
compulsory
Other
Don't know
Total % (n)

Older group

1983

1981

men
%

women
%

men
%

women
%

men
%

women
%

40

45

41

57

37

64

52

51
4

54

34
7

56

30
6

8

5

2
100(126)

100(151)

100(131)

100(165)

5
2
100(108)

100(140)

were where the asset value was less. The only suggested explanation for this is that
men with many assets would be more likely to claim sole ownership of assets, such
as businesses or farms. Although women consistently supported joint ownership of
the home, those in the highest asset group were slightly less likely to support it than
were those whose assets were less valuable.
It was also expected that women who fared poorly on distribution of property
would be more likely to favour compulsory joint ownership than those who were
satisfied. This appeared to be the case, although the results were not striking. Where
the wife received less than 20 per cent of total assets, women were most likely to
support joint ownership and men were least likely to support it (although the numbers for men are very small). Other results for men showed no definite trends.

What Property Should be Available for Division?
If, as a result of the Australian Law Reform Commission's Inquiry into Matrimonial Property, it is decided that the Australian law in this area should be
amended to allow for the introduction of some form of fixed entitlement system, it
.will be necessary for legislation to specify what is the property of the couple as
distinct from the property of the individual spouses. There are a variety of ways
both assets and liabilities are acquired and not all could be said to be for the use or
benefit of the couple. The extent to which various items are intended by the recipient (and, where appropriate, by the donor or the deceased) to be 'his', 'hers', 'ours'
or 'theirs' may reflect the extent to which contemporary marriage is seen as a unifying, all-encompassing partnership or an institution in which some things are
pooled but individual autonomy is retained by other things being kept separate.
And, of course, intentions and aspirations are dramatically altered, and perhaps reinterpreted when it appears that a lifelong mutual commitment is neither lifelong
nor mutual.
A cluster of four questions asked respondents to indicate which parts of the
husband's and Wife's property should be available for division between them if they
divorce. These questions focus on the inclusion or exclusion of various items where
a marriage of 10 years duration ends. All the items are potentially controversial as
they were acquired by one marriage partner before marriage (as in the case of a
house subsequently used as the matrimonial home), or during it (as in the case of
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inheritance money or business assets). In 1983, the median duration of marriages
ending in divorce was 10 and a half years from separation to decree absolute, so the
period defined in the questions is one which would be appropriate to many divorcing people, both in the wider community of divorced people as well as in the sample
selected.
For some respondents the questions were quite hypothetical because they had
no business assets or inheritance. For others at least one of the fact situations
reflected, to some extent, something that had occurred in their marriage.

House owned prior to marriage
Question:
Now some questions about which parts of the husband's and wife's property should be
available for division between them if they divorce.
Can you tell me what you think the law should be in each of the following
situations:
Partner A owns a house before marriage. During their I O-year marriage A and B live in
this house and each contributes to maintenance, improvements and housework.
On divorce, what should happen to the house? Should it:
• Remain the property of A, not to be shared
• Count as part of the couple's property, available to be divided between
them
• Other (specify)_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
• Don't know/not sure
• Not stated

A majority of respondents favoured the inclusion of the house as property of the
couple, thus making it available for division: an average of 72 per cent of women
and 58 per cent of men took this view. Women's greater support presumably
reflects a perception by them that inclusion provided some recognition of nonfinancial (or fewer financial) contributions. A large group of responses fell into the
category of 'other' (18 per cent of all responses), the majority of which indicated
that the proportions of the split-up should reflect the prior interest of the spouse
who brought the property into the marriage. There was a small tendency for respondents who had owned a house prior to marriage to consider that it should
remain their property after a lO-year marriage.

Inherited money in separate account
Question:
Partner A inherits $5000 during that marriage, and keeps it as savings in a separate
bank account.
On divorce, what should happen to this $5000? Should it be:
• Treated as the sole property of A, not to be shared
• Counted as part of the couple's property, available to be divided between
them
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• Other (specify),_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
• Don't know/not sure
• Not stated

A majority thought that this money should be retained as the property of the
individual and not considered as marital property, thereby subject to division (61
per cent versus 35 per cent).
An earlier question asked whether the respondent or his or her spouse contributed to the purchase or later value of their house by way of gifts or inheritance.
One hundred and fifty-one respondents said that a gift or inheritance of theirs was a
contribution to the house; 70 per cent of these people answered that inheritance
money kept in a separate bank account should be retained by the beneficiary. This
varied from the responses of those in the sample who had not made this kind of
contribution, only 60 per cent of whom said the money should be retained by the
beneficiary. There were 90 respondents who said their former spouse's use ofa gift
or inheritance had contributed to the purchase or later value of their home. This
group was less likely than the remainder of the sample to say that the inherited
money should remain the property of the beneficiary (50 per cent versus 63 per
cent).
It appears that life circumstances affected the attitudes of respondents to this
question. However, the greater propensity for beneficiaries to support the principle
of sole ownership of inherited money kept separate during the marriage and for the
spouses of beneficiaries to see the inheritance as being the subject of division does
not detract from the overall quite strong support for this money being kept as the
property of the individual, not to be shared.

Inherited money spent on furniture
Question:

Partner A inherits $5000 during that marriage and spends it on furniture for the
home.
On divorce, what should happen to this furniture? (The choice of responses was the
same as that above.)

There was strong support for the furniture acquired in this way being counted
as part of the couple's property (70 per cent versus 27 per cent), respondents
obviously being influenced by the apparent intention of the beneficiary to use the
money for a common purpose. Older men and women were less likely than their
younger counterparts to consider that the furniture should be counted as matrimonial property, but there were quite similar responses by men and women within
the two age groups. Once again, respondents who had received a gift or inheritance
during the marriage and who made a contribution to the home were more likely
than other respondents to say that the recipient of the money should retain it or its
proceeds (36 per cent versus 25 per cent). Where their spouse had contributed
money received as a gift or inheritance, resposdents were slightly less likely to
consider that the furniture should remain the sole property of one partner than
where there had been no such spousal contribution (23 per cent versus 27 per
cent).
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Business assets
Question:
During that marriage Partner A has built up a business, while Partner B has run the
household.
On divorce, what should happen to the assets of the business? (The choice of responses
was the same as that above.)

As with all others, this question was sex neutral, but men obviously identified with
the accumulation of such assets and women identified with the running of the
household. However, although women were more likely than men to say that such
assets should be counted as part of the couple's property, a clear majority of both
sexes supported that proposition. An average of89 per cent of women and 68 per
cent of men favoured the inclusion of business assets, with women's responses over
the two age groups being similar. Older men were more likely to favour the sole
ownership of business assets than younger men.
Those respondents (regardless of sex) who said they had operated a business or
farm during the marriage were less likely than those who had not had such an asset
to say that it should be treated as the couple's property (74 per cent versus 83 per
cent).

Needs
As described in Chapter 1, property in the Australian discretionary system is reallocated on marriage breakdown on the dual principles of contribution and need.
Maintenance for spouses is rarely ordered or agreed to, as the study data show, but
an apportionment of property in favour of the spouse with prospective needs may
occur after there has been a consideration of what each is entitled to on the basis of
their contributions. This 'maintenance component' takes into account factors such
as: the age and state of health of each of the parties; their income, property and
financial resources; physical and mental capacity for appropriate gainful employment; whether either party has the care and control of a child ofthe marriage under
18 years of age; and whether either party has responsibilities to support any other
person. A maintenance component is not always present; entitlements based solely
on contributions may produce a just and equitable division, or there may be
insufficient property available for division on such a basis.
The next cluster of questions concentrated on a variety of factors which might
or might not be considered sufficiently relevant to justify the variation of a share of
the property going to one partner. The emphasis in these questions was on future
financial needs because of a disadvantage experienced by one partner, either as a
result of the marriage or the marriage breakdown or independently of these.
Such questions bring into focus philosophical issues such as the financial responsibility of one former spouse to the other after marriage termination because of
a variety offactors, which mayor may not be marriage related. As spousal maintenance is restricted and the 'clean break' encouraged in the Family Law Act, the
most common way for compensating a needy spouse is to provide him or her with a
larger portion of the property than would otherwise be the case.
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The questionnaire introduced the questions in this way:
Next some questions about the way a couple's property should be divided up between
them on divorce. Again we are talking of a marriage that lasted 10 years.
Can you tell me what you think about the general proposition that Partner A's share of
the property should be increased and Partner B's share reduced in the following
situations:

These questions each carried a set of possible responses, as follows:
•
•
•
•
•

Should make no difference
A should get more
Other (specify)_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Don't know/not sure
Not stated

Health problems
Example: A has recurring health probleins, B is in good health.
Good or poor health is unlikely to be directly related to the marriage or its
breakdown, although a health problem may be exacerbated by stress produced by
emotional disturbance. The effect of poor health may be to reduce or eliminate a
person's income earning capacity and/or involve the person in additional expenditure. It also frequently affects enjoyment of life.
The responses showed little support for the sick partner's share of property to
be increased. Overall, 68 per cent of respondents took this view, an average of 72
percent of men and 65 percent of women. Twenty-two percent supported the idea
with older women (35 per cent) being the most sympathetic to the sick partner's
plight, but their concern was not necessarily shared by the older men.

Custody of children
Example: A has custody of the couple's children, B has not.
The next question was most directly marriage related as it referred to the possibility
ofa custodial parent requiring an additional proportion of the matrimonial property because of custodial responsibilities. As all respondents in the younger groups
had two children and most of those in the older groups had had children, this
question was pertinent to nearly everyone interviewed. Chapter 14, describing
custody and access arrangements, shows the high percentage of children in the sole
care of their mothers at the time of interview.
The question (like all others) was sex neutral, but women responded quite
differently to it from men, and undoubtedly most women saw themselves as the
custodial parent in the example. Women were far more likely than men to reply
that the custodial parent should get a larger share of the property. Older men more
than younger men were inclined to think custodial responsibilities should affect
property division. Although the younger men alLhad two dependent children at the
time of separation, only 48 per cent of these were prepared to say that the custodial
parent's property share should be increased, which contrasted with the attitudes of
younger women, 79 per cent of whom thought the custodial parent should get more.
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As the question was brief and did not provide for any open-ended comments it is
impossible to say whether men (most of whom were non-custodial parents)
expected to pay maintenance in lieu of transferring a greater property share to their
former wives, or whether they resented losing daily contact with their children and
were therefore reluctant to agree to a changed property settlement as well.
However it was possible to cross-tabulate the patterns of maintenance pay~
ments for both men and women according to their responses to this attitudinal
question. The results of this analysis are set out in Table 13.3 and relate to the noncustodial men and custodial women in the younger age groups only. Responses of
both sexes in these groups are included as they re-emphasise, first, the different
perceptions of men and women on the issue of maintenance, and secondly, the
strong support by women for custodial responsibilities to affect property
distribution.
As Table 13.3 shows, compared with the men favouring a greater share to the
custodial parent (64 per cent), a slightly higher proportion of men who said they
thought custody should not alter property division also said they were paying child
maintenance consistently (69 per cent).
Table 13.3 Relationship between attitudes to the effect of custodial responsibilities on
property division and the payment of maintenance, younger groupsB

Maintenance

Payments consistent
Payments only first three months after separation
Payments at interview, not first three months
Spousal maintenance
No maintenance
Total % (n)

Custody should make no Custodial parent should
difference
get more
men

women

men

women

%

%

%

%

69
12
12
I

61
12
20

64
12
17

58
12

10

5
2

6
100(84)

103(46)

100(77)

20
2
8
100(321)

a Those included are custodial women respondents and men respondents whose former wives have
custody. Custodial men and respondents who reported split or other custody arrangements are
excluded.

Women were less likely than men to say that maintenance payments had been
consistently made. However, the women who thought custody should make no
difference to property division were also slightly more likely to say there had been
consistent maintenance payments than were those who thought the custodial
parent should get more (61 per cent versus 58 per cent).
Surprisingly 10 per cent of custodial women who thought that custody arrangements should not affect property had never received any maintenance (but note the
small numbers in this group), while 8 per cent of women in the 'custodial parent
should get more' group never had any maintenance.
The results of this analysis do not suggest that male non-custodial parents
rejected the proposition that custodial parents should receive a greater proportion
of matrimonial property because they were, in fact, supporting their children via
periodic maintenance payments.
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However, we know that in many cases the custodial parent did receive more of
the property, presumably to provide for additional needs or to enable the children
to remain in the matrimonial home (see Chapter 9).

Unemployment of one partner
Example: A has been out of work for a long time, B has a good steady job.
The unemployment referred to might be marriage related in that a parent left the
.workforce while the children were young and was then unable to return because of
outdated qualifications or lack of experience. However the example used gave no
reason for the unemployed partner's plight.
There was a strong feeling that workforce status should not affect property
division, although women in both age groups were more likely than men to reply
that the unemployed person's share of the property should be increased. However,
overall 70 per cent of respondents said this factor should make no difference (as
opposed to 25 per cent in favour).

Unequal financial contributions
Example: During the marriage the income contributed by A has been higher than
the income contributed by B.
The topic of contributions, their definition and assessment was dealt with in
Chapter 1 and, as described there, contribution in the Family Law Act provisions
goes far beyond just a financial contribution. Overall, 83 per cent of respondents
said there should be no extra property allocation to the major financial contributor,
with 77 per cent of men and 88 per cent of women supporting this view.
Respondents who said they were the main financial contributors during the
marriage were also more likely to say that the main contributor should receive
more of the property (15 per cent) than were those who said their spouse was the
main contributor (6 per cent).

Remarriage of one partner
Example: A remains single after the divorce, B has married someone quite
wealthy.
Post-divorce marital status was only rarely considered a justifiable reason for altering the property division. The extra financial advantage presumably obtained as a
result of the remarriage referred to in the question was only considered relevant by
about 13 per cent of respondents who thought the unmarried partner should receive
a greater proportion of the property.
As Chapter 4 points out, repartnering frequently occurs after property has been
divided, so in many cases subsequent marital status and its financial implications
are not a relevant factor in any event.
Those people who remained single at the time of interview were more likely to
say that the unmarried partner should get an increased share of property (15 per
cent) than were those who were remarried (8 per cent), while those living in de facto
relationships were in the middle (12 per cent).
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Remarriage and step-parent responsibilities
Example: A has remarried and is responsible for the children of the second marriage, B remains single.

There was virtually no support for the proposition that a remarried partner who
incurred financial disadvantage by remarrying someone with children and acquir~
ing responsibility for them should receive a greater share of the property to compensate for the financial cost of the remarriage (94 per cent versus 4 per cent).
The only question which attracted support was the one which asked whether a
custodial parent should receive a greater share - only 25 per cent of all respondents
were prepared to say that custody should make no difference in this situation.
Respondents strongly indicated that all the other examples were not sufficient
reason to justify reallocation of property.

Superannuation Entitlements
Chapter 10 discusses the frequency and distribution of superannuation entitlements. The data show that superannuation policies rarely matured near the time of
property distribution, rarely were cashed in and rarely were taken into consideration at distribution. Men were far more likely to be contributors to superannuation schemes than women. Women more often than men said tha~ superannuation
had not been taken into account and that they had not received advice about its
possible inclusion in the property division.
The objective justification for allowing a non-working spouse to receive some
financial benefits from the working spouse's superannuation is that the homemaker has enabled the working spouse to work and thereby acquire superannuation
entitlements. Where the scheme is a contributory one, it is also argued that contributions reduce the income available for the couple, but that this reduction is
accepted on the understanding that superannuation will provide security after
retirement. Often, the superannuation does not accrue at the same time as the
marriage ends, but is a future entitlement, the total value of which depends on the
contributor surviving and remaining in employment. To test attitudes of respondents to the issue of superannuation, the following question was asked:
Suppose now that A and B have been married twenty years. Throughout the marriage
A has been employed and B has run the household. Part of A's wages has gone into a
superannuation fund, and in 10 years' time A will be entitled to a lump sum or
pension. On divorce, should the law treat this future benefit to A as relevant to the way
the couple's property is divided?
• Yes it should be treated as relevant
• No, it should not be treated as relevant
• It depends (specify)r_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
• Don't know/not sure
• Not stated

Whereas 66 per cent of the whole sample thought the superannuation benefits
should be treated as relevant, 52 per cent of men and 81 per cent of women
supported this proposition. Whatever the legalities of the situation, women were
obviously more in favour of a future superannuation benefit being treated as
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relevant to the way the couple's property is divided than were men. Although the
example given referred to a 20 year marriage where the spouses were presumably
older than were those in a lO-year marriage, older and younger respondents gave
consistent answers.

Discretionary or Fixed Entitlement System
Question:
Lastly a question about the general principles that the law should work on when it
comes to dividing up property on divorce. Naturally different people have different
ideas about this. This card sets out two opposing views about how the law should
work. After you have read both of them, would you please tell me which one is closer to
your opinion.
A. The general rule should be that on divorce a couple's property is always divided
50-50 between them. While this may seem rigid, it is fair, and people will always
know where they stand.
B. Every marriage and divorce is different, and no one rule will suit all cases. Property
should be divided up according to the particular situation of the couple concerned,
even if that means uncertainty and some extra cost or delay.

•
•
•
•

Prefer A
Prefer B
Don't know/not sure
Not stated

Respondents were thus asked if they thought the law should be changed to a deferred community property scheme or whether there should be retention of the
current discretionary system (see Chapter 1). Their attention was drawn to possible
disadvantages attached to both.
By the time respondents reached this question they had provided a great deal
of information about their own financial arrangements and had therefore focused
on their economic position pre- and post-separation. Although very few had their
property distributed as a result of a Court decision, and few as a result of Court
intervention via a Regulation 96 conference, the vast majority had obtained legal
advice about financial matters. They would have been aware (in varying degrees) of
their entitlements and, to a greater or lesser extent, of the legal principles that
underpin those entitlements.
As Chapter 9 discusses, a change in the law to a system of equal entitlements to
property would have greatly affected about two-thirds of the respondents, because
less than 40 per cent had a division falling within the range of 40-59 per cent.
Women with custodial responsibilities tended to receive a larger proportion of the
property, and women received a larger share of basic assets generally, while men
received a larger share of non-basic assets. This appears to reflect a greater emphasis on contribution benefiting men, and a greater emphasis on need benefiting
women.
With this as background information, there was strong support for the discretionary system, as Table 13.4 demonstrates. Women particularly were in favour
of it. The smallest proportion of respondents who favoured the discretionary
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system was found among the 1983 men, but, even here, 65 per cent selected it as the
preferred option. The smallest proportion of women favouring the discretionary
system were the older women (78 per cent), but women's responses were very
consistent over all groups (80 per cent overall).
Table 13.4 Attitudes to fixed entitlement or discretionary system of property division on
divorce
Younger groups

1981

Attitude

Fixed entitlement
Discretionary system
Don't know
Total % (n)

Older group

1983

1981

men
%

women
%

men
%

women
%

men
%

lI'omen

32
67
1

20
79
1

34
65
1

18
82

31
67
2

22
78

100(125)

100(151)

100(133)

100(165)

100(108)

%

100(139)

FAIRNESS OR UNFAIRNESS OF THE PROPERTY DIVISION
Respondents were asked if they had felt the division was on the whole fair when
their property and money were divided up. Men were somewhat less likely than
women to report that they had considered the division to be a fair one (54 per cent
of women compared with 42 per cent of men).
Reasons for the assessment offairness or unfairness were then asked for, and
the wide variety of replies reflects the great diversity of financial and other circumstances for which the discretionary system is required to cater. Answers were
obviously extremely subjective and included an evaluation of a variety of factors
and memories particular to each person.

Reasons for Fairness
For men, their most frequently cited reasons were that the division provided them
with security (29 per cent of cases), was an equal division (21 per cent) and was
something they had agreed to (15 per cent). For women, the most frequent responses were that they got what they wanted (21 per cent), were satisfied with what
they got (17 per cent), and thought the division provided them with security (15 per
cent).
The comment that the division was fair because it was equal was interesting
because so few of the respondents actually appear to have divided their property in
this way (see Chapter 9), and because the attitude questions discussed earlier in this
chapter included expressions of opinion about compulsory joint.ownership of the
house and support for equal division of property. Of the 60 respondents who
thought an equal division was a fair division in their case, only 40 per cent had
actually supported a fixed entitlement system of property division as the preferred
legal system.
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Moreover, there were interesting comments from both men and women that
an unequal division was fair and appropriate because of the need to take care of the
children:
I feel me getting a larger percentage ofthe house was fair because I've got the children.
We are 70 per cent of the family so we should get 70 per cent of the property.
I felt that because of my wife having custody of the children and my earning capacity
being greater than hers she should have a greater share.

The suggestion that people's own feelings of guilt about the marriage
breakdown influenced their property division, regardless of the law's stand on this
issue, was illustrated in some of the answers given to this question:
[The respondent] left the matrimonial home and felt she had no right to property.
Because my husband walked out, he believed that it was fair he got 33 per cent and 66
per cent went to me [excluding superannuation].

Reasons for Unfairness
For both men and women the fact that it was an unequal distribution was the most
frequent cause for complaint (34 per cent and 21 per cent), while the feeling that
they deserved more than they got accounted for 24 per cent of cases for men and 17
per cent for women.
Of those who gave as one reason for their property division being unfair the
fact that they didn't get 50 per cent of the assets, only 40 per cent (106 people)
supported an equal entitlement system of distribution. A similar proportion of
respondents said their division was fair because it was equal. It appears that while
people individually may consider equality of division was or should have been the
case for them, they were not prepared to extend this as a rule to the whole divorcing
population.
Once again there was an undercurrent that behaviour was an important factor
- people felt they should have received a greater share because their spouse had left
them or in some other way had brought the marriage to an end.
My wife broke up the home, not me - she left, not me - so she should have received
much less.
I did not want to have the divorce anyway. Now I have to live alo'ne. Therefore I cannot
comprehend the fairness or otherwise of the divorce.

As Chapter 3 describes, feelings that the division was unfair increased according to the amount oflegal process involved. Some respondents who considered that
their division was unfair blamed their lawyer, the Court or the law itself, while
others said they could not afford to fight and therefore accepted an unsatisfactory
compromise.
Because in the Family Court conference I was fed up with toing and froing and was
forced into accepting 5 per cent less than I had originally decided upon with my lawyers.
I therefore accepted less because I was sick of it all.
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Fairness did not come into it because the settlement was purely for the children and the
high legal expenses would have prevented contesting it anyway.
Delays in the Court system allowed property and finance to be diverted.

All respondents were asked whether they had changed their minds after the
division about the fairness of the split-up and, if so, why? And, respondents who
said the financial division was unfair were asked to say what would have been a
fairer outcome in their case.
It was virtually impossible to categorise the wide variety of responses which
resulted from asking people what would have been a fairer outcome for them. The
only theme with any frequency was the response that either everything or specified
items should have been considered to be owned equally by the two spouses. As
discussed earlier, inequality of division was quite frequently mentioned in assessments of the (un)fairness of the division. However, respondents who referred to the
notion of equality of sharing did not necessarily support the introduction of a
system of fixed entitlement to matrimonial property. Indeed less than half of those
who thought that an equal division of all or specific items would have been fairer
actually preferred a fixed entitlement system to a discretionary system.
It was anticipated that most of those respondents who said they had changed
their minds about the fairness of the split up now thought a division previously
considered fair was in fact unfair, although it was possible for the reverse situation
also to occur.
An overall average of 14 per cent of respondents who had completed their
financial affairs said they had changed their minds about the fairness of the
division. As expected, nearly all of these people subsequently considered it to be
unfair.
In their answers respondents showed that they were particularly influenced
by:
• their former spouse's present standard ofliving, which appeared far superior to
their own;
• a realisation or suspicion that assets had been hidden by the other spouse when
negotiations had taken place; and
• resentment that superannuation entitlements (usually of the husband) had not
been taken into account.
Some quotati0!ls from the responses help to illustrate these points:
I should have gone for more. I didn't realise what it would cost to start again.
1 have subsequently learnt that my husband didn't reveal all his financial details and
now I cannot find a job and am dependent on social security.

As mentioned earlier, there was an inter-relationship between the allocation of
custody and payment of child maintenance and attitudes towards both the (un)fairness of the property division and the way the law should operate. The following
chapter discusses in more detail the issues relating to children which were central to
so many respondents' views.

14
MAINTENANCE, CUSTODY AND
ACCESS
Margaret Harrison and Teresa Tucker

The Family Law Act contains separate provisions which impose varying responsibilities for spousal and child maintenance following marriage breakdown. As part
of the 'clean break' philosophy of the Act, the right to spousal maintenance is a
limited one. It depends upon the existence of what are called the two 'threshold
criteria' of need and capacity. Where a spouse is unable to support himself or herself adequately because he or she has the care and control ofa child of the marriage,
because of age or physical or mental incapacity or for any other adequate reason
and the spouse from whom support is sought is able to pay, maintenance may be
payable to the extent of that spouse's financial ability and the other spouse's financial requirements. As this chapter explains, spousal maintenance is in fact rarely
paid or payable.
Child maintenance is approached differently, and the parties to the marriage
are considered liable, according to their respective financial resources, to maintain
their children who have not attained the age of 18. In some circumstances, for
example, where a child is involved in a tertiary education course, or is physically or
mentally handicapped, the liability may continue beyond the age of 18.
In the case of both spousal and child maintenance, matters such as age,
income, state of health of the parties, financial obligations to others, eligibility for a
pension, the duration of the marriage and the capacity of each spouse for appropriate gainful employment are relevant to the determination of the amount of
maintenance required.
In Australia there has been little research on the extent of maintenance orders
or agreements, the amounts involved or the extent of compliance or non-compliance. Studies such as that by Bessell-Browne (1982) suggest that amounts paid
are inadequate and often are not paid in full. An analysis of child maintenance
orders in the Perth, Parramatta and Melbourne Registries indicated that for many
children awards were nominal (Logan, 1979; Bessell-Browne, 1980).
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The National Maintenance Inquiry Report (Australia, Attorney General's
Department, 1984) synthesised data which were available from several Australian
sources, and inquiry members conducted their own study of Court files in the
Australian Capital Territory and the Prahran Magistrate's Court, Melbourne.
Based on figures quoted by Jordan (1982) and on their own survey, the inquiry
team showed that child maintenance payments, where there were two children,
averaged between $32 and $38 per week. From ABS data it was also estimated that
70 per cent of maintenance recipients received less than $40 per week. More
recently, McDonald and Weston (1986) have shown that in September 1982, 36 per
cent of divorced women and 20 per cent of remarried women with the care of
children from a former marriage were receiving regular maintenance payments.
The survey data described in Chapter 6 show the economic decline experienced by women after separation, a decline which is exacerbated where there is no
repartnering but responsibility for dependent children continues. These results
were reached after household income was adjusted for maintenance payments.
That is, the household incomes of those receiving maintenance included this
source of income, while maintenance payments were subtracted from the household incomes of those who were providing this form of support.
The data show that single mothers were losing out in terms of standard of
living, while the men who no longer had children in the household had greater
disposable income than they had had prior to separation. Maintenance payments
were insufficient to offset the costs of raising children, yet many who should have
been paying maintenance were either not doing so on a regular baSIS or were paying
amounts that were insufficient for their children's needs.
The questionnaire contained a series of questions which were directed towards
ascertaining what arrangements for payment of maintenance were made within the
first three months of separation and at the time of interview, the types of arrangements these were and whether they were complied with or not.

MAINTENANCE ARRANGEMENTS
The most general question asked respondents if they and their ex-spouse had ever
had any arrangement about paying maintenance (or were in the process of making
such an arrangement) either by or for them or for the children. The term 'arrangement' was not defined, but was obviously broad enough to include a purely private
agreement or a Court order. The existence of an arrangement did not imply that the
arrangement was followed. A subsequent question sought information on whether
or not payments were made regularly according to the arrangement.
There were maintenance arrangements made at some time between separation
and interview in an average of 76 per cent of cases, with those who had made no
such arrangement being predominantly from the older group (48 per cent compared with an average of 12 per cent for the two younger groups).
A subsequent question asked those who said arrangements had been made to
provide some details about them at two different time points (within three months
of separation and at the time of interview).
The major features of responses include:
• The small numbers of older men and women who reported having a maintenance arrangement, particularly at the time of interview.
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• The reduction in the proportion of women receiving spousal maintenance (as
reported by both men and women) between the immediate post-separation
period and the time of interview. For the 1981 younger women, spousal maintenance declined from 23 per cent of cases to 7 per cent; for the older women, the
reduction was from 25 per cent to 8 per cent of cases.
• A higher incidence of spousal maintenance arrangements reported by younger
men than women (that is, that they were to pay maintenance to their former wife)
and a more dramatic decline in the incidence of spousal maintenance by young
men over the two periods. While 28 per cent of cases mentioned by the 1981
younger male respondents appeared to involve the payment of spousal maintenance within months of the separation, this had declined to 4 per cent by the
time of interview; for the older men, 27 per cent said they were paying spousal
maintenance soon after separation, whereas only 5 per cent said that this was the
arrangement in 1984. A division of the property with a larger proportion being
made over to the wife is the most likely explanation for the reduction in spousal
maintenance over time, with repartnering (for younger women) accounting for
some of the drop off also.
• Amounts of child maintenance clustered heavily around the amount of $20 per
child per week for both the 1981 "and 1983 younger groups. It seems that this was
the 'going rate' for a child over these years. Furthermore, the amount paid varied
little in relation to the income of the non-custodial parent; wealthy fathers paid
only slightly more than those not so wealthy. Amounts paid had been adjusted
upwards between the first three months after separation and the time of the
interview in only 26 per cent of cases; in 30 per cent of cases, the amount had
reduced. Only 15 per cent of female custodial parents had been to Court in an
attempt to have maintenance arrangements changed.
• The payment of expenses in the first three months after separation by the noncustodial parent such as school fees and health insurance cover reported by 16
per cent of younger women and by about 27 per cent of younger men. Women as
a group were more likely to say that the proportion of these arrangements
increased slightly over time, while younger men reported that they decreased.

CHILD MAINTENANCE ARRANGEMENTS OVER TIME
In terms of immediate financial need, it is the separation and consequent absence
of the major or sole breadwinner which triggers offa requirement that a maintenance arrangement (whether private or Court based) be made.
Many respondents in the younger (but not the older) groups had had a maintenance arrangement involving child maintenance both in the first three months
and at the time ofinterview (52 per cent versus 13 per cent). The proportion of such
arrangements was lower for the 1981 younger group (49 per cent) than for the 1983
group (54 per cent), suggesting a tendency for maintenance arrangements to taper
off with time. Whereas 22 per cent of younger men and 25 per cent of younger
women, who were divorced in 1981, said they had had child maintenance agreements in the post-separation period which were not operative at the time of
interview, comparable figures for those divorced in 1983 were 13 per cent and 4 per
cent. Although children of the earlier divorced group were slightly older than
children of those who divorced in 1983, by 1984 (when the interview took place), in

262

Chapter 14

all cases at least one child would 'still have been of an age where maintenance responsibilities continued. Therefore it cannot be deduced that there was no maintenance liability for the earlier divorced group. The 1983 divorced group was much
more likely to report the presence of maintenance arrangements in 1984 that were
not in existence during the immediate post-separation period. The older group of
respondents showed an even stronger tendency for arrangements made shortly
after separation to be disbanded by the time of interview, caused presumably by
their children (who were considerably older than children of respondents in the
younger groups) becoming independent financially.

Amounts of Child Maintenance
Studies which involve an investigation of maintenance arrangements have found
that they are almost invariably inadequate, regardless of the age or number of
children to be supported (Bessell-Browne, 1982; Cassetty, 1978). Criticisms have
been levelled at the system where the financial needs of a non-custodial parent
appear to be considered more than the financial needs of the custodial parent and
the children. In Australia the system is complicated by the fact that entitlement to
government benefits, such as the Supporting Parent's Benefit, is taken into account,
and that income (for example, from maintenance) which in 1984 exceeded $42 per
week (in the case of two children) reduced the benefit at a rate of 50 cents in the
dollar. There is thus an incentive for both the payer and the recipient to arrange
maintenance only up to the allowed amount, thereby leaving the full entitlement to
the benefit unscathed. ABS figures and Bessell-Browne's research both involve
amounts which were so closely linked to the free area for pension or benefit entitlements that they could not be considered coincident~l.
Amounts of child support which are inadequate, or barely adequate, at the
time of separation will of course also be eroded by inflation over time. In addition,
children are increasingly more expensive to maintain as they get older (Love ring,
1984). These two factors, increasing financial erosion of payments with time, combined with increasing financial costs, add up to a picture in many cases of negligible
continuing support from the non-custodial parent.
The amounts of maintenance (the major component of which was child maintenance) paid by or for those in the younger groups at both the immediate postseparation period and at the time of interview were examined.

Amounts within three months of separation
For the 1981 divorced group, the range of weekly amounts reported was from $10$388 for men and $0-$190 for women; for the 1983 divorced group, the range was
from $10-$350 for men and $15-$250 for women. The mean figure was $63 as
reported by men and $52 as reported by women.
Although the separation times for these two different groups were on average
two and a half years apart, the amounts ordered or agreed to were virtually the
same, indicating that inflationary factors were not being taken into account.
Data were obtained showing the varying amounts of maintenance paid and
received in the post-separation period in the categories ofless than $40 per week,
$40-$59, and over $60. A slightly greater proportion of 1983 divorced women
reported the maintenance amount as exceeding $60 compared with the 1981 group
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(32 per cent versus 25 per cent). Reports by men paying $60 or more per week
showed very little difference (33 per cent for 1983 group compared with 35 per cent
for 1981 group). However, a greater proportion of both men and women in the 1981
group said that the amount paid/received within the first three months of separation was less than $40.

Amounts at the time of interview
For the 1981 divorced group, the range of weekly amounts reported at the time of
the interview was from $0-$388 for men and $0-$190 for women. The mean figure
was $46 as reported by men and $40 as reported by women. For the 1983 divorced
group, the range of weekly amounts was from $10-$350 for men and $10-$250 for
women. The mean figure was $44 as reported by men and $46 as reported by
women.
Comparing the amounts received after separation with those at the time of
interview, a quite dramatic decrease can be seen in the proportions of respondents
of both sexes and from both divorce years who reported payment or receipt of
amounts exceeding $60 per week. A higher proportion of 1981 divorced women
and 1983 divorced men also said they were receiving/paying less than $40, while
for 1981 men and 1983 women the proportion remained constant. For some, this
reduction in total amount may have been attributable to the decline in spousa1
maintenance referred to above. For others, it reflects the payment or receipt of
smaller amounts for child support.
Table 14.1 provides details of the decrease/increase (if any) in the amounts of
maintenance in the period between separation and interview. It shows that men
were more likely than women to report paying an increased amount over that
period. One striking feature of the table is the lack of upward movement in payments; 60 per cent of men and 70 per cent of women overall said amounts were
either less or the same as at separation. Strikingly, 44 per cent of men divorced in
1983 said they were currently paying less than they had paid at the time of separation, an almost identical figure to that reported by women in the same group. The
earlier divorced group (particularly the men) were less likely to report that they
. were paying less maintenance than they previously had paid.
Despite the sameness or reduction in maintenance amounts over time, very
few women sought any adjustment to maintenance arrangements. Only seven
women attempted to increase the amount, five of whom were in the earlier
divorced group. Twenty-seven women in the 1981 group and 22 in the 1983 group
Table 14.1

Changes in the amounts of maintenance paid between separation and interview
(excluding older group)
Younger groups

Maintenance

Less than at separation
Same as at separation
More than at separation
Total % (n)

1983

1981

women

men

women

men

%

%

%

%

25
34
41

42

44
17
39

45

100(71)

29
29
100(86)

100(78)

24
31
100(98)
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sought to adjust payments through enforcement, the majority of whom (63 per
cent) enforced payments through Court orders.
The fimincial impact of the payment or non-payment of maintenance was
probed and, as Table 14.2 shows, women were more likely to report great hardship
resulting from the non-payment of maintenance than were men likely to report
great hardship caused by them being required" to pay it. However, at the other end
of the spectrum, older women were more likely than their younger counterparts to
say there was no hardship. The relatively small percentage of all respondents who
said great hardship was caused is probably more a reflection of the insignificant
amounts expected to be paid or received. There is little indication in these data that
maintenance made a significant contribution to post-divorce support, whether
because it was not able to be negotiated at a realistic level or (less likely) because it
was not required.
Table 14.2 Extent of hardship produced by payment or non-payment of maintenance,
respondent groups
Younger groups

1981

Great hardship
Some hardship
Little hardship
No hardship
Total % (n)

Older group

1981

1983

men
%

women
%

men
%

women
%

men
%

women
%

9
29
14

14
28
8
50

8
38
18
36

16
27

3
17
7

7
23
14
56

48
100(100)

100(125)

100(107)

13
44
100(127)

73
100(30)

100(57)

REGULARITY OF MAINTENANCE PAYMENTS
As already stated maintenance arrangements have been shown to be not only
inadequate but rarely fully complied with. The report of the National Maintenance
Inquiry commented that 'If a respondent is sufficiently determined, the payment of
maintenance can be made a voluntary act' (Australia, Attorney General's Department, 1984, p. 14). This report suggested that a maximum of 40 per cent of Australian orders are fully complied with, and an additional 40 per cent involve no
payments at all. While these figures may be challenged, as they are based on rather
sketchy data, there is no doubt that maintenance default is an issue of great
magnitude in this country.
Regardless of the year of divorce or the period during which maintenance was
required to be paid, among those with a maintenance arrangement, men (95 per
cent) were far more likely to say they were paying amounts fully than were women
(68 per cent) to say they were receiving amounts fully. Women who said amounts
were not received fully were likely to say that payment was erratic or sporadic,
while for about 6 per cent of women, payments apparently never started. Over the
period between separation and interview, the earlier divorced women" reported a 6
per cent decline in the proportion of arrangements that were fully paid, thus reinforcing the earlier trend of payments dropping off over time. However, for the more
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recently divorced women the position was reversed, with a higher proportion of
women saying payments were fully received where they had not been previously
(66 per cent versus 73 per cent).
To summarise, if we combine those without arrangements and those with
arrangements which were not fully paid, 56 per cent of younger women divorced in
1983 and 43 per cent divorced in 1981 were receiving regular child maintenance
payments in 1984 (these percentages refer only to women who had custody of both
children at the time). Where the father was the custodial parent, the mother almost
never paid maintenance (only two such women paid).

Factors Affecting Receipt of Maintenance
Despite the provision that child maintenance is usually required to be paid at least
until a child reaches the age of 18 years, the cold reality is that payments are likely to
become erratic or to taper off completely before then, particularly if an arrangement is made when a child is young. The reasons for this are largely related to the
ongoing relationship between the non-custodial parent and the child, any
subsequent repartnering of either the non-custodial or custodial parent and financial obligations that flow from that, and the nature of the relationship between the
custodial and the non-custodial parents. Thus, financial obligations may be
affected as much by emotional factors as by economic ones, and reality may differ
from a legal obligation that in itself is unequivocal.
The Family Law Act includes as a relevant factor in maintenance considerations the responsibilities of either party to support any other person. The frequency
of repart ne ring after divorce, particularly by men, has meant that the question of
priorities between first and subsequent families is often of relevance in those
common cases where financial resources are limited. It is obvious that in fact the
subsequent family has a greater chance of receiving economic support than has the
earlier one, which is not 'on the spot' and may be rarely seen.
The Full Court of the Family Court has held that it is incorrect for priorities to
be assigned in any particular way where there are competing financial claims
between two families, preferring to look at each case on its own facts (Soblusky
(1976), FLC 90-124; Axtell (1982), FLC 91-208). The arrangements people make
in their day to day lives may however involve the assignment of priorities, for a
variety of reasons.
The analysis in this section refers to cases where the mother was the custodial
parent at the time of interview. The measure used is whether she was currently in
receipt of regular child maintenance payments (whcre there was no arrangement for
maintenance to be paid, this was taken as non-payment). Regular child maintenance payments were received by 56 per cent of those divorced in 1983 and 43 per
cent of those divorced in 1981. The impact ofthe passage of time on regularity of
maintenance payments is evident.
The study showed that women who had remarried were less likely to be
receiving maintenance if they had custody of the children. After standardisation for
the time difference between the 1981 and 1983 samples, 42 per cent of remarried
women were in receipt of regular maintenance payments compared with 54 per
cent of single women and 46 per cent of women who were in de facto relationships.
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Maintenance payments also vary according to the income levels of former
husbands. Somewhat surprisingly, where the husband had a relatively low net preseparation income (under $300 per week in 1984), the wife was a little more likely to
be receiving regular maintenance payments than was the case for those whose
former husband's income was in a middle range ($300-$399). The low income
group received regular maintenance payments in 48 per cent of cases compared
with 40 per cent for the middle income group. Where the husband had a high preseparation income (over $400), the wife was much more likely to be receiving
regular maintenance payments (63 per cent).
Interestingly a woman was more likely to be receiving regular maintenance
payments ifher former husband had repartnered (53 per cent where he had repartnered compared with 45 per cent where he was single). This is perhaps not surprising when we consider the post-divorce income standard of men who had
repartnered and had no children in the household (see Chapter 6). However, even
when the former husband did have other dependent children living in his new
household, he was still more likely to be paying regular maintenance than if there
were no children. The reasons for this can only be speculative but, as shown in
Chapter 15, single men were much more likely to be unhappy and bitter about the
break-up than those who had repartnered. This attitude may be carried over into
non-payment of maintenance.

Reasons for Non-payment
Those who were not paying or receiving maintenance fully or at all were asked why
this was so. The erratic nature of payments, that the payer forgets or is slow (23 per
cent), is shown in the most frequently recorded responses.
He makes them, but often falls behind for a few weeks..
He pays sometimes - says he can't afford it.
Pays late to annoy.
He's paid three times in four years. He's stopped paying. If I took him to Court I don't
think I'd get anything out of him and he might cause trouble here.

The ineffectiveness of Court proceedings was referred to in 16 per cent of
responses, indicating very different experiences of the legal system:
He only makes payments when the Court chases him.
The lawyer advised that each time I went to Court it would cost $500 and still my former
spouse wouldn't pay so the lawyer said it wasn't worth it.
Because of Court proceedings - my husband stopped paying. There is no legal provision in Victoria for the law to be able to force him to pay this maintenance.
She's garnisheed the wages and it starts next payday.

Men referred to their inability to afford maintenance because of additional
commitments, unemployment or illness (17 per cent). Women mentioned these
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reasons, but tended to be sceptical about their validity:
Insufficient funds - spouse heavily into drink and very unreliable.
He says he has lots of debts. I can't understand it when he is living rent free.

Other reasons given by both men and women included changed custody
arrangements which altered financial commitments, disputes over access, unemployment, spite/refusal, and 'gone away'.

Types of Maintenance Arrangement
Respondents were asked whether their arrangements, made at about the time of
separation and at interview, were privately negotiated or made via a Court
order.
Data show a very strong trend for arrangements which were privately made to
become formalised as Court orders by 1984. There are several reasons for this
trend. First, the immediate post-separation period (in this case, specified to be
within three months of separation) may not provide sufficient time for legal advice
to be obtained and an order made, unless the matter is urgent. Where there have
been prior separations, one or both parties may doubt whether this is the final
parting of the ways, and temporary arrangements are put into place until the fate of
the marriage is determined. Once legal advice has been obtained on aspects of the
dissolution and its financial repercussions, it is common for solicitors to advise
women clients to obtain a Court order for maintenance, regardless of whether
payments have been made regularly in the interim. Many solicitors will warn
women clients that some security is provided by a Court order and that, just
because a husband is paying regularly at one point of time, there is no guarantee
that he will continue that pattern indefinitely. Where payments have not been
made at all, or are made erratically, arguments in favour of Court orders are, of
course, strengthened.
Thus, whereas at the earlier time point approximately two-thirds of men and
women said their maintenance arrangements were private ones, by the time of
interview only about one-quarter of arrangements were still private and the
remainder were Court orders.
The relationship between regularity of maintenance payments and the nature
of the maintenance arrangement is one that is infrequently explored as most studies
of maintenance default have concentrated entirely on Court orders, with Court files
as the sole source of information. The data show this relationship at the two different time points, the first where private arrangements were the most common
and the second where an over-riding majority of respondents said their maintenance arrangements were Court orders.
Men reported that at both time points they were more likely to be paying fully
when arrangements were private ones. This was the case also with women receiving·
maintenance, but they were much more likely to say that they were receiving the
full amount where the arrangement had been privately negotiated. At the time of
interview, 83 per cent of women whose maintenance arrangements were classified
as being private said payments were being made in full, contrasted with 65 per cent
of those women who were parties to Court orders involving maintenance.
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CUSTODY
Part VII of the Family Law Act contains provisions relating to the welfare and
custody of children of the marriage. The major principle underlying this part of the
Act is that the welfare of children is of paramount importance. This principle is
reiterated in an earlier section of the Act which.requires the Court, in exercising its
jurisdiction, to have regard to the need to protect the rights of children and to
promote their welfare.
According to Section 61 (1) of the Act each marriage partner is a guardian of
any child of the marriage under 18 years of age, and each also has joint custody of
that child, unless there is a current Court order in force which alters this
position.
Custody is defined as the right to have daily care and control of the child, plus
the right and responsibility to make decisions concerning that daily care and control. Guardianship is defined as the responsibility for the child's long-term welfare
and includes all the rights, powers and duties that are applicable, apart from those
relating to custody.
The Act permits a marriage involving children to be dissolved, and a decree
absolute granted, provided that the Court declares its satisfaction with the propriety of arrangements made for the welfare of the children. The Court's role in
such dissolution proceedings does not alter parental rights and obligations. These
are affected only where a custody order is obtained, and such orders are not common as is mentioned later in this section and in Chapter 3.
Most divorcing couples make their own private arrangements about custody,
and, for these people, Court contact involving their children is non-existent. That
is, the divorce applicant is merely required to set out the arrangements that have
been made for the children'S welfare, to attend the hearing when the decree nisi is .
pronounced, and possibly to give oral evidence concerning the child's welfare.
Where future living arrangements of the children are in dispute, and ifservices
such as Court counselling fail to produce a resolution, a Judge must determine the
outcome. This is achieved either in proceedings heard concurrently with the
divorce proceedings, or in separate proceedings. Should such disputes occur, a
variety of outcomes may result. For instance, one parent may be granted custody of
all children, the children may be split between both parents, joint custody may be
ordered, or a third party, for example, a grandparent, may be granted custody of one
or all children. Such permutations are, of course, also possible where the parents
make their own arrangements about the children.
Despite the increasing emphasis in research and media reports on the growing
participation offathers in the parenting process, it is still unusual for fathers to have
the custody of their children. It appears that society at large still sees the nurturing
of children as being the primary responsibility of women. Anecdotal evidence suggests that the men who set out to obtain custody are frequently dissuaded by their
lawyers from doing so, on the basis that they will waste time and money in an
application they have little chance of winning. However, in a study of defended
custody cases, Horwill and Bordow (1983) confirmed previous overseas research
which showed that fathers had a greater likelihood of getting custody in defended
than in undefended cases.
This study is not primarily designed to investigate the custodial arrangements
of respondents. Neither is it intended to serve as a reference on the laws or current
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research projects involving custody. However, custody of children has direct and
important financial implications for both parents. This is particularly the case for
the custodial parent who (even where adequate maintenance is regularly paid)
frequently faces economic hardship as a result of the loss of one wage earner (that is,
that of the former husband). This loss is accompanied by only a small reduction in
the expenditure required to maintain the household. In addition to the earlier
analysis in this chapter, Chapters 6 and 8 discuss the issues relating to the cost of
maintaining children and the maintenance paid and received by respondents.
Respondents were questioned about custodial arrangements at the time points
of three months after separation, and at interview. One interesting aspect of the
responses is the relatively high percentage of younger men who had care and control of one or both of their children either continuously throughout this period (an
average of 13 per cent) or as a result of a change in parenting (17 per cent). Younger
women respondents were much more likely to say that they had continuous care
and control (87 per cent) than men were to say their former wives had the children
with them throughout (69 per cent). This discrepancy may reflect sample bias, in
that men in the sample who were custodial parents were more likely to be living in
the matrimonial home and consequently were more likely to be contacted than
were men who were living elsewhere: over 80 per cent of custodial fathers were
living in the matrimonial home at the time of interview. Very few respondents.
made other varieties of custodial arrangements such as split, joint or alternating
custody.
As Table 14.3 shows, contested custody cases were a rarity among the sample
selected, as indeed they are among the divorcing population as a whole. In 1981, at
the Melbourne Registry, custody orders made after contested hearings accounted
for only 2 per cent of all hearings (including hearings involving decrees nisi) for that
year (Edgar et aI., 1983). Unlike maintenance orders, the presence of a custody
order that is not made by the consent of the parties indicates a degree of bitterness
not usually found in privately agreed custody or in consent orders. The small
numbers of contested custody cases in the sample restricts the analysis that can be
used, and the conclusions that can be drawn.
Table 14.3 How custody was arranged
Younger groups

1981

Just happened
Agreement with spouse
Agreement with children
Agreement after
counselling
Consent order
Contested hearing
Total % (n)

Older group

1983

1981

men

women

men

women

men

women

%

%

%

%

%

%

10
59
9

35
50
12

23
51

31
61

8

10

37
44
22

35
35
43

4
41
14

5
33
8

5
42

4

11

33
2

33
4

8
22
5

137(125)

Note: Multiple responses possible.

143(148)

5
151(27)

148(37)

134(131)

141(166)
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With this proviso in mind, there was an inverse relationship between the
degree of litigation over custody and the regularity of maintenance payments for
women at both time points, and for men at the time of interview but not in the
immediate post-separation period.

ACCESS
Section 64(1) of the Family Law Act contains a list of matters the Court must take
into account where there are proceedings with respect to the custody, guardianship,
welfare of, or access to, a child. The first and primary matter is that the welfare of
the child is the paramount consideration. One practical implication ofthis is that
access is not intended to be a consolation prize for a parent who doesn't win custody
- it is the child's right and not that of the parent. Where there has been violence or
the child has a strong antipathy to the parent, access may be considered inappropriate, but as most access arrangements are made quite privately or by consent of
the parties, access is rarely denied by a Court.
Post-divorce arrangements involving children are inevitably affected by
changes in children's interests and activities which occur as they grow older. flexible arrangements are therefore most likely to be suitable to all concerned, as Hirst
and Smiley (1980) found. Their comparison of the pattern of access arrangements
made one year after separation with those operating at the time ofinterview (where
the median length of separation was three to four years) found that privately
arranged access was much more likely to be satisfactory than access which involved
a judicial decision, and that flexible arrangements characterised self-determining
families while rigidity of arrangements was associated with the Court group.
Workability of access is also dependent on the geographical proximity of the
custodial and non-custodial parents.
Access arrangements are often a cause of ongoing friction between parents;
some of the men who were not paying maintenance fully cited their inability to see
their children at agreed times or at all as a reason for non-payment. The following
quotes illustrate the linkage between the payment of maintenance and access to
children:
She's supposed to deliver my son down here every Sunday morning and, over a tiny tiff
we had, which never should have happened, it doesn't happen any more, so I don't
reckon I should pay her $ J5 per week. Every now and then when I get a spare $ J5 I pay
her.
He wasn't getting access when he wanted it (confrontation), so he didn't give me
money.
I couldn't see the kids on a regular basis because they moved away, and it cost me a
fortune to see them.

There are similarities in the way in which access and custody arrangements were
originally determined: contested orders were very rare; private agreements the
most common; and an average of 30 per cent of respondents said consent orders
had been made which included access details.
Respondents were also asked if they thought the access arrangements were
working well, alright or poorly, a rating which was, of course, very subjective but
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involved presumably a wide range of expectations and experiences of both parents.
Very few respondents in the older groups answered this question, reflecting the
older age of their children. In the younger groups, men (who were most likely to be
the access parent) were more likely than women to rate the access as working well
(46 per cent versus 41 per cent), and women were more likely to say it was working
poorly (35 per cent versus 28 per cent).
Interestingly, the time elapsed since the divorce (and presumably the time
elapsed since the access arrangement was made) had little effect on the evaluation
of how access was working for those in the younger groups. While a higher proportion of the 1981 group respondents than those in the 1983 group were prepared
to say access was working well (49 per cent versus 44 per cent), almost the same
proportion in the different groups said the access was working poorly. Smiley and
Hirst's study (1980) led them to the conclusion that there was 'a general and significant trend for access to decrease over time'. The rate of satisfaction with access
arrangements among younger men and women in the Institute's study was quite
low, with less than half of them assessing them as working well.
There was a strong tendency for respondents with private arrangements to be
positive about their workability and for those with contested access (although a
very small group) to be negative about the current access. For both men and
women, those with private access arrangements (excluding consent orders) were
twice as likely to say access was working well as were those whose access arrangements had resulted from contested hearings.

INTER-RELATIONSHIP OF CUSTODY, ACCESS AND
MAINTENANCE
Child support and arrangements regarding custody and access are quite obviously
inter-related, as cross-tabulations and quotations of respondents themselves illustrate. Certainly, in this study, Court-determined custody and access were associated with less satisfactory records of payment than was the case with privately
arranged custody and access. The very fact that a Judge has been required to determine custody and access matters suggests that one parent would consider himself
or herself the 'winner' and the other parent would equally take up the position of
'loser'.
An additional elusive, but important, theme in any discussion of the financial
impact of custody is the extent to which children a~e used as an economic 'weapon'
to obtain or yield a greater proportion of the matrimonial property. This bargaining
or trade-off is not as devious as it sounds. A custodial parent requires additional
resources for the children in his or her care. Custody was the only factor which a
majority of respondents thought justified a distribution of property in the custodial
parent's favour (see Chapter 13) and this, in fact, occurred for many of the people
surveyed. Presumably the occasions at which a trade-off becomes repugnant is
when custody is sought in order to obtain financial reward, but that information
was not obtained or sought in this study.
The question asked was:
In some cases, the person with custody of the children is compensated by getting more
of the property. In other cases, people reduce their claims because they want custody of
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the children. Did custody arrangements influence the distribution of property in your
case?
Men were more prepared to say that custody arrangements influenced the distribution of property than were women (48 percent versus 37 percent), and men were
unlikely to be the custodial parent. Younger respondents were much more likely
than older respondents to say that there had been a trade-off, presumably because
far fewer of those in the older group had dependent children whose presence could
thus affect financial negotiations.
In some cases property, such as the matrimonial home, was sold:
I expected to give my wife a larger proportion ofthe property because she had custody of

the children.

In some cases the matrimonial home was not sold but the custodial parent
remained there in order to provide security for the children:
My ex- wife having the house meant security for the children. That was the main reason
why I went along with it. Quite reasonable it was. Just an amicable agreement. Both of
us thought about the children more than anything else.

Only a small percentage of responses related to the custodial parent receiving
less than the non-custodial parent and this seemed to be more the case for women
than for men. In some cases the wife was happy to give the husband the greater
share of the property because she had custody of the children:
I felt that I had the children and my husband was being deprived, therefore I was happy
to let everything settle without fuss. As the breakup was my idea, I thought he should get

something out of it.
I reduced the property claim in belief it would ensure gaining custody of the child-

ren.

An investigation of open-ended questions in the study suggests that around 10
per cent of couples made an arrangement whereby the custodial parent received a
greater share of property in lieu of any future child maintenance payments
(McDonald and Weston, 1986).
I got the house because the children would have a roof over their heads and a secure
home, and I forfeited maintenance.

Custodial parents were generally perceived to have received a greater share of
the property than were non-custodial parents. However, it appeared that the respondents who received the greater proportion of the property distribution because
they had custody were less likely to think that a trade-off had occurred than were
those respondents who were non-custodial parents and who received less of the
property.
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ECONOMIC EFFECTS OF DIVORCE ON CHILDREN
Respondents were asked:
From the economic or financial point of view, what impact has the divorce had upon
your children in each of the following areas: (i) general spending money and entertainment; (ii) space available; sharing of bedrooms; (iii) money for clothes; (iv) edu·
cation; (v) holidays?

These were open-ended questions, that is, those for whom they were relevant
answered them in their own words which were written down by the interviewer.
Answers were subsequently coded according to their content. For most people,
housing and education would be considered the most important and also the most
financially relevant items on the 'checklist'. It was anticipated that custodial
mothers, whose financial position was frequently vulnerable, would report a deterioration in these areas because of financial constraints associated with the marriage
breakdown.
A surprising feature of the responses to these questions is how few people in
general reported a decline in space, money or schooling. The regularity with which
a majority of men and women commented that things were 'the same' indicates
that they saw (or were prepared to see) little impact ih the areas specified. This may
either be because the children's lives were protected from financially detrimental
impacts, there were no such impacts, or respondents were not prepared to admit(either to themselves or to the interviewer) that their children had suffered.
The data showed sex differences in the perceptions of the economic impact on
particular items, with men being more likely than women to report that there had
been no impact, particularly when focusing on spending money and entertainment
(56 per cent men; 39 per cent women) and money available for children's clothes
(66 per cent versus 41 per cent). The suggested explanation of this trend is that
women were far more likely than men to have custody of the children and therefore
to be aware of the constant demands for pocket money, money for school excursions and other outings, for example, to the pictures. Women may also resent the
apparent lack of support via maintenance which usually is a small proportion of the
actual cost of bringing up children.
. The more major items, such as education and housing, involved closer correlation between the responses of men and women, although women were far more
likely than men to say the financial effects on education were worse (20 per cent of
women versus 7 per cent of men). Regardless ofthe item asked on the 'checklist',
there were several factors which were relevant to many people, as can be noted
from their answers. These include:
• Age of the children. Age obviously affects expenditure; for example, some respondents, when commenting on education, said their children were preschoolers at the time of separation so educational experiences were unaffected,
but expectations (for example about private schools) had to be altered. Those
whose children were somewhat older sometimes commented that clothing for
their children was or had been a financial worry as they grew so fast.
• Previous standard ofliving. While some respondents said items such as holidays
or spending money had always been in short supply, regardless of the marriage
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breakdown, others (who were presumably more affluent during marriage) commented that children had to be withdrawn from private school or their horses
and boats sold 'because of a sudden shortage of money. The impact of current
circumstances is inevitably influenced by what was experienced before. The respondents who said things had improved since the marriage ended included a
group of (mainly) women who commented that their spouses had been mean
with money but they were now free of these restrictions .
• Changes over time. It was not Iuncommon for respondents to comment on
changing financial circumstances at different time points, frequently contrasting
the early post-separation period (when money had been particularly tight) with
their current position at the time of interview, which they usually saw as being an
improvement.
• Custody arrangements. These appeared to influence perceptions of how the
children had fared economically, and also produced different responses because
of different circumstances; for example, access parents were likely to say the
space available for their children was confined because they were living in
smaller houses or flats than had been the case during the marriage. Criticisms of
former spouses were evident in some answers; for example, in questions about
money for clothes some men commented that their maintenance payments were
not being spent on the chilqren because they never looked well dressed.
Because mothers were not always custodial parents, the relevant variables were
cross-tabulated according to whether respondents did, or did not have, custody,
regardless of their sex. The results showed very little difference in percentages.
The respondents' own words provide some details of the answers to these
questions.
On general spending money and entertainment:
I can afford less, but I give them more because there isn't any husband to prevent it, and
also, now that they are older, they need more.
When I was on Supporting Parent's Benefit there was an enormous impact in every
area. Different since working, but still catching up since the divorce, for example, bikes
for children.
They tend to get more when they're with me to make up for the long times in
between.
I never worried about money before, but I do now. There's not enough to go round.
They wouldn't have the money spent on them that most of their friends do.
They're not any worse off - finances are worse, but my husband was very tightfisted. I
feel financially liberated.

On space available, and sharing of bedrooms:
No change at home, but cramped when visiting me come.

it reduces their desire to

Drastically reduced - from own bedrooms and a biggish house to a caravan for 12
months.
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Their house is not totally their own now; they are a bit restricted as we have a
boarder:
Space is greatly reduced. My daughter shares a bed and bedroom with me.
My daughter has to share her bedroom now with her step-sister over there. She doesn't
like this.
They had to give up their pets (dogs were put down) because of rental accommodation.

On money for clothes:
Much reduced - clothes from the op. shop. My kid was the only one who wore funny
clothes to school.
Less. My mother-in-law used to buy them clothes, now she doesn't bother because ofthe
marriage breakdown.
Her father doesn't pay maintenance, but is always there when -/ need clothes for
her.
Great effect - there is no money for clothes. My daughter had to wear my clothes when
she grew out of her own.
Not much money availablefor these items./ couldn't afford to replace clothing or shoes
while on the pension.

On education:
That's a problem. We had agreed on private education, but unfortunately that can't be
carried through now.
/ n place of maintenance payments, the money is channelled into school fees. / pay for
books and uniforms.
Better opportunities. My first husband wouldn't have encouraged it.
They can't afford to learn music, or join clubs.
/ can't send my daughter on some excursions because / can't afford it. This sometimes
leads to untruths as to why she can't go, and so she stays home from school.

On holidays:
We never had holidays (the children and myself). But they have a better time now as they
go to Queensland with their father.
We can't afford to go anywhere unless my mother pays for us.
More holidays now. Children have holidays with both parents separately.
Family holidays stopped. My husband sold the caravan, so / haven't had a holiday with
the children since.
They don't seem to get to go away anywhere because I'm working.
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I don't have any now because ofthe expense, and we can't visit my husband's relatives as
we used to do.

NON-FINANCIAL EFFECTS ON CHILDREN
Although this study was primarily concerned with the economiC effects of marriage
breakdown on family members, the emotional effects of that experience were not
forgotten. Indeed, as Chapter 15 describes, people's personal experiences are of
vital importance to their general well-being, and assessments of financial impact
appear to be tempered or exacerbated by those experiences.
The emotional effects of marriage breakdown on children have concerned
psychologists, psychiatrists and others working in the field for many years. The
single parent family has been blamed for producing delinquent, neurotic children
who, it is sometimes asserted, will be less capable of marrying and parenting satisfactorily because of their experiences of disrupted family life. Research based on
clinical populations has tended to stress the negative aspects for children of divorcing parents. However subsequent, more sophisticated research, based on broader
populations and using control groups, has shown that the psychological impact on
children is more complex (Dunlop and Burns, 1984; Amato, forthcoming). It is
influenced by factors such as the age of the children, the nature of the marriage
relationship prior to the separation, subsequent marital status of the parents and
their post-divorce relationship with each other. Certainly children, as well as
adults, are almost invariably saddened by a marriage breakdown and resent the
dramatic alteration it usually brings to their lives. Ironically, the recent upsurge in
divorce may help to minimise the impact, particularly with peer groups, because
the stigmatisation that accompanied divorce when it was a rare phenomenon has
been reduced.
Much has been researched and written about this important topic and the most
reliable information involves interviewing the children themselves, which we were
not able to do. Results must therefore be interpreted for what they are - parents'
retrospective perceptions of their children's reactions to the marriage breakdown,
which mayor may not coincide with the perceptions children would have
reported.
Many more respondents answered this question than commented on the economic consequences of the divorce for their children. This may indicate that the
parents considered the psychological impacts to be more important than economic
ones. Being adults' subjective comments they are, of course, influenced by the circumstances surrounding the marriage breakdown and the parent's reaction to those
circumstances. Many responses were given, ranging from positive repercussions to
severe trauma.
There did appear to be some differences in the perceptions of men and women.
Only a very small percentage of men and women were prepared to say that there
had been no, or very little, effect on their children. Men were more inclined than
women to say this, but, as with their answers to some of the questions on economic
effects, this probably reflected the lack of daily contact with the children.
Women were more likely than men to say there had been positive effects on
their children (29 per cent versus 15 per cent). This may be because women were
more likely than men to have initiated the separation, and therefore justified the
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marriage breakdown by saying the children had benefited from it. This category
included responses such as:
There was nothing detrimental. It was really beneficial because now the relationship
between me and my former husband is better.
They are better off - more security and happiness.
I think they're happier because there is no stress now.
They are happier now than during the marriage, because they see as much oftheir father
as they do of me - they've got the best of both worlds.

Many responses referred to the changing effects over time, with the trend being
for negative impacts to reduce as the marriage breakdown receded into the distance
and was superseded by other life events:
There was a lot ofstress emotionally during the separation. They regressed emotionally
... This area is now improving and they are quite well adjusted, and sensitive and loving
to both parents.
I don't think it has had a real effect in the long term - they have adjusted extremely
well.

The jealousy and confusion experienced by children whose parents had repartnered and perhaps reparented was mentioned quite frequently:
The children resent my new partner.
Confused loyalties - especially since father remarried.
Children are now living in a strained atmosphere,for example, they won't speak to their
stepfather.
My son found it difficult when his father had another son. He felt replaced.

Many children appeared to miss the parent they were not living with and
custodial mothers often thought their children needed male guidance and male
companionship. However there were indications that, for some children, access
visits were unsettling and confusing, and a lack of interest by the access parent
could be very hurtful:
The problem is the knowledge that their father doesn't seem to care. He hasn't seen the
children for two years, doesn't keep in contact and doesn't a1!swer their letters.
They don't see him at all and find it hard to understand and accept.
Unbalanced emotionally now and my daughter gets very upset goingfrom one parent to
the other at access times.
They felt confused about their father because his access arrangements are irregular and
when he wishes.

The other side of this coin was expressed by non-custodial parents (usually
fathers) who thought their former spouses were thwarting them and the children by
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making access difficult, thought their children really wanted to live with them, or
saw themselves being maligned to the children by their former spouses.
My daughter does not speak to me. Very much under the influence ofher mother. I have
maintained a good relationship with my sons, but they do not visit.
I think the wife could have made much more effort to encourage the children to visit
me.
. . . the biggest regret I have from a broken marriage is that I couldn't be there to share
the growing up of the children.
They're 'anti-mothers', 'anti-everything'. It made them dislike their mother. They were
led to believe I was a slut and had stolen all the money. It has coloured their image of
me.

• _oc_---=- r1
,
,.
:2
1I The number of children for whom some form of specialist advice had been
wught at some time since the separation was quite high:
.
"

It was initially traumatic for both children. My eldest daughter is now seeing a psychologist. She believes that her father does not love her.
My son has had to go to a psychiatrist at the hospital because he is violent (like hisfather)
and wanted me to go back to his father.
It's traumatic still for my son. He is still seeing a doctor and a psychologist for an
anxiety problem.
Initially it was a trauma for both and they went to afamily counsellor. My son's education suffered for a while and he saw an education department counsellor.

While a few respondents conceded that they could not necessarily attribute
behavioural problems (for example, discipline problems at school, stealing, withdrawal from the company of others) or medical problems (among which were bedwetting, diabetes, epilepsy or asthma) to the marriage breakdown, most were prepared to see a direct link between the children's condition and that event. As
mentioned, there was also a general feeling that problems were diminishing in
intensity over time, although some were apparently being exacerbated by stepparenting difficulties or upheavals over access. While the words 'trauma' and 'traumatic', 'sad' and 'insecure' appeared with depressing regularity, it was impossible
to link less or more severe reactions to the age or sex ofthe respondents' children
from the open-ended comments made. More particularly, it was impossible to
derive the respondents' own perceptions of the marriage breakdown and their
reactions to it from comments about its effects on their children, whether economic
or emotional effects. As the next chapter shows, money isn't everything.

15
'MONEY ISN'T EVERYTHING'

Ruth E. Weston

The analysis so far has focused on the economic repercussions of marriage
breakdown - repercussions which, along with other factors such as housing,
health, unemployment figures and crime rates, represent objective social indicators
upon which assumptions about the quality of life and the well-being of communities are based. As the study has shown, marriage, separation and divorce often
profoundly affect financial circumstances, housing and other objective social indi.cators of well-being.
However, distress, happiness or morale cannot be inferred on the basis of
external events alone or on the interpretation by outsiders of external objective
social indicators. According to Lazarus's model of stress (Lazarus, 1966; Lazarus
and Launier, 1978; Lazarus and Folkman, 1984), it is the way the person interprets
his or her circumstances which is the crucial factor in the relationship between life
events and stress. It is not surprising, then, that many people seek divorce, despite
the severe financial repercussions of this decision, in order to rectify or enrich other
aspects of their lives. Clearly, non-economic concerns often take precedence and
this serves as a reminder that it is the 'total person' who is important and not merely
the 'economic person'. Thus, as Andrews and Withey (1976) and Headey and
Wearing (1981) have argued, a more informed view of well-being can be developed
through the joint use of objective and subjective social indicators - the latter
measuring the feelings people have about their lives as a whole, and about different
aspects of their lives.
This chapter therefore focuses on the priorities, satisfactions and general sense
of well-being of persons passing through the last stages of marriage, through separation and divorce to re-establishment of their lives.
Stereotypes concerning the importance of marriage to men and women have
been challenged in studies over the last 20 years, although the research trends are by
no means clear-cut. A detailed review of the literature is contained in the research
version of this chapter. Here, suffice to say that several recent studies support the
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views that the presence of a partner is more important to the well-being of men than
of women, while the quality of the partnership is more crucial for women than for
men; that women have higher expectations than men of the rewards which marriage should offer, or they feel more sensitive to, and/or less tolerant of, difficulties
in their relationships; that men are more likely than women to take their marriages
for granted but, when separation occurs, the loss of their marriages and families
appears to be a condition that men find difficult to accept.
This chapter's evaluation of the relationship between marital status and wellbeing will address some of these issues. The three major time points used throughout this book form the main focus of this analysis: the last year of marriage; the first
three months following separation; and at the time of the interview in 1984.

DATA COLLECTION
Satisfaction Measures
Large-scale surveys concerning the satisfactions and well-being of Australians have
been conducted since 1978 by Headey and Wearing (1981) of the University of
Melbourne with the latest of these being completed in 1984 (unpublished). There is
little difference in the scores for the original and updated surveys (Headey, personal
communication). The methods used in those surveys, including a nine-point rating
scale (ranging from (1) 'terrible' to (9) 'delighted') to measure levels of satisfaction
and well-being, were applied in the present study so that satisfactions, priorities
and well-being of this sample of divorced people could be compared with the
general population of Australia.
Survey respondents were asked to rate nine domains of their lives: their material circumstances, their housing, their incomes, the work they did, their children's
well-being, the respect and recognition they received from others, the extent to
which they were accepted and included by others, their freedom and independence,
and their personal and emotional lives. They were also asked to rate their lives as a
whole. Life as a whole and most of the domains oflife were taken directly from the
Headey and Wearing (1981) study. Some are obviously more general than others.
Personal/emotional life, in particular, was introduced as a fairly tight measure of a
very large slice oflife which is most relevant to marriage breakdown. Housing, of
course, isjust one specific aspect of material circumstances. Also, many are related
(for example, income, work, standard of living) so that people's views about one
aspect depend partly upon their judgements of others. It should be kept in mind
when the results are interpreted that the above nine domains oflife are by no means
comprehensive.

Affect Measure
Together with the satisfaction ratings, a measure of positive and negative emotions
was introduced for the 1984 period only. As Andrews and Withey (1976), Campbell
(1981), and Headey and Wearing (1981) have argued, satisfaction and happiness do
not mean quite the same things. Satisfaction is seen as a more stable experience
based upon evaluation 6f one's circumstances in relation to one's expectations or
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aspirations. The greater the perceived distance between one's circumstances and
expectations, the lower the satisfaction. When circumstances improve, satisfaction
tends to increase, but at least some adaptation occurs with time as the improved
circumstances become the 'norm'. Positive or negative emotions appear to be less
stable than satisfaction level and less judgemental in nature. Compared with satisfaction, emotions seem to be less tied to expectations. Although happy people are
usually satisfied with their lives, the two processes may at times change in opposite
directions (Campbell, 1981; Dermer, Cohen, Jacobsen and Anderson, 1979).
A 23-item scale was developed which included adjectives designed to tap
anxiety (nervous, tense, anxious etc.), depression (hopeless, discouraged, downhearted and blue etc.), hostility (angry, furious, annoyed etc.), and happiness Goyful, content, self-confident etc.). Most ofthe items were taken from the 'Profile of
Mood States' (PO MS) scale developed by McNair, Lorr and Droppleman (1971)
and Zung's (1965) depression scale. A factor analysis of the scale was undertaken
which suggested that the items could be included as a single measure of affect. The
alpha reliability for this measure was 0.63.
For convenience, this affect scale will be referred to as the stress measure, since
high scores indicated distress. It must be understood that low scores may also
indicate positive affect (happiness) rather than simply absence of distress.

Distribution of Ratings
Large-scale surveys (Andrews and Withey, 1976; Campbell, 1981; Headey and
Wearing, 1981) have indicated that most people describe their well-being in positive terms. Thus, the 'delighted-terrible' scale yields a skewed distribution, with
most people rating their satisfaction on the higher end of the scale. However, means
were used as average scores in order to compare the present results with those of
Headey and Wearing (1981) and tests were conducted which suggested that this
approach did not cause undue distortion.

Respondents' Comments
The monitoring of satisfaction across time provides only a general view of basic
evaluative processes. It explains nothing of the variety of disruptions people
encountered and it masks the quality of the many reactions to the major life event
of separation and divorce. In order to provide a better understanding of the reasons
underlying satisfaction levels, the rating scales were supplemented by respondents'
own descriptions of the personal consequences of marriage breakdown.

Method of Analysis
The results of this analysis are divided into four sections. First, general satisfaction
(or morale) and satisfaction with specific aspects oflife are examined for the preseparation and separation periods and for 1984. Comparisons are made between
the satisfaction ratings of men and women, and the reported well-being of the sexes
is analysed when the perceived initiator of the decision to separate is controlled.
Expectations for the future are also examined. The second section is an analysis of
the nature and effects of the disruptions of marriage breakdown based on the
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specific comments made by respondents. In the third section, the relative importance of specific satisfactions to morale are examined to provide an overview of
changes in priorities which seem to develop as a result of marriage breakdown. The
last section involves an examination of the contribution of circumstances to
general satisfaction at the time of the interview. This analysis throws light upon the
relevance of objective circumstances to perceived quality of life for a sample of
di vorced people.

SATISFACTION ACROSS TIME
Of the satisfaction measures relevant to both the present study and Headey and
Wearing's study, the means reported by Headey and Wearing generally ranged
between 6.0 and 7.0, suggesting 'moderately high satisfaction': some were higher
than this level (for example, children), but none were lower. The aspects oflife that
were viewed most positively or negatively for each period were assessed, and comparisons made between the levels of satisfaction indicated by respondents for each
time period.

The Last Year of Marriage
Most respondents had family incomes well above the poverty line prior to separation. Standard ofliving is often used as an objective measure of well-being, but
the fact that 'money isn't everything' is obvious from the satisfaction levels
reported by respondents for this period. Figure 15.1 shows the means obtained for
men and women for life as a whole and the nine domains.
When reflecting upon the last year of their marriages, both sexes considered
that they had felt moderately high satisfaction with their housing. Men also rated
their job/general work and their children's well-being at this level. However, respondents recalled relatively low morale and low satisfaction with other aspects of
their lives for this period. Not unexpectedly, they rated more highly on the material
aspects than on the non-material, with particularly low levels of satisfaction
recalled for their personal and emotional lives.
Although the ordinal positions of mean ratings provided by men and women
were similar, men recalled being more satisfied with their lives during the preseparation period compared with women. The mean ratings for men were significantly higher than those for women for life as a whole and for all domains oflife
except social acceptance and job/general work (for those who were working on all
three occasions). The largest differences between these ratings occurred for
personal/emotional life and life as a whole. These differences and others were
highly significant (p<.OOI).
This tendency for men to recall higher satisfaction than women is consistent
with other research findings which have suggested that, except for newly-weds,
wives tend to have lower morale and to be more critical of their marriages compared with husbands (Campbell, 1981). Further, the perceived quality of their
marriages appears to be more closely associated with the well-being of wives than
of husbands (Glenn and Weaver, 1981; Lee, 1978). The lower morale of women
may lead them to evaluate other aspects of their lives in a more negative light
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Figure 15.1

Mean satisfaction ratings of men and women for the last year of marriage
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a

compared with men. Such an argument assumes that the link between general wellbeing and satisfaction with domains of life works both ways.

The First Three Months of Separation
The 'relatively low' satisfaction levels recalled for the first three months of
separation suggest that respondents were generally disillusioned about life (see
Figure 15.2).
During this period, the average levels of satisfaction recalled by men fell in all
areas except freedom and independence. For women, satisfaction with material
circumstances fell while small rises were evident for some non-material aspects,
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Figure 15.2 Mean satisfaction ratings of men and women for the first three months of.
separation
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such as their personal and emotional lives, their freedom and independence, and
the respect and recognition they received. However, women reported a fall in the
extent to which they were accepted and included by others. Both men and women
reported a severe fall in satisfaction with their children's well-being.
Although men recalled significantly greater satisfaction than women for all
except one aspect for the pre-separation period, the mean ratings derived for men
and women for the separation phase tended to be closer in value. Men appeared less
satisfied than women with housing (p<.Ol) and with personal/emotional life
(p = .06) while women recalled lower satisfaction than men with household
income (p<.OOl), social acceptance (p<.Ol) and respect/recognition (p = .05).
The lower satisfaction with housing recalled by men compared with women is
not surprising, given that men were more likely than women to have left the marital
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home and to have made arrangements for temporary accommodation during this
period. Conversely, the fact that women were less satisfied than men with household income is also understandable since, in losing their husbands, most women
lost their main source of household income. Women's low satisfaction with acceptance/inclusion and respect/recognition may partly reflect women's sensitivity to
censure if they are the ones who initiate the separation. It may also indicate the
social difficulties that women have once they return to single life, particularly if
they have custody of the children.

The Time of Interview in 1984
The average ratings for the 1984 period (one to three years after the divorce) are
markedly different from those for the other two periods (see Figure 15.3).
Figure 15.3 Mean satisfaction ratings of men and women for 1984
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Mean ratings for Figures 15.1, 15.2 and 15.3
For
Figure 15.1
Men
Life as a whole
Material circumstances
House/flat
Household income
Children's well-being"
Respect/recognition
Acceptance/inclusion
Freedom/independence
Personal/emotional life
Job/general work b
a in paid employment each time
b in paid employment in 1984 only
C in paid employment pre-separation and
separation only
d full-time homemaking each time
a
b

For
Figure 15.2

Women Men

For
Figure 15.3

Women

Men

Women

4.6
5.3
6.3
5.8
6.0
5.6
5.9
4.7
4.1

3.5
4.8
6.0
5.2
5.1
4.7
5.7
4.0
2.9

3.7
3.8
4.6
5.0
4.3
5.2
5.4
5.0
3.3

3.9
4.1
5.1
4.0
4.6
4.9
5.0
4.9
3.6

6.9
6.3
6.5
5.9
6.1
6.8
6.9
6.8
6.6

6.8
6.3
6.7
5.5
6.9
7.0
6.9
7.0
6.7

6.0

5.8
5.3

5.1

5.2
3.9

6.6

6.6
6.7

5.8
5.2

5.2
4.8

6.4
6.2

Children's well-being figures were based on the 342 men and 434 women who gave all three
ratings.
Some people rated job/general work when they were in paidjob only. The data of only those who gave
all three ratings were used here. The following Ns were derived:

a
b
C

d

in paid employment each time
in paid employment 1984 only
in paid employment pre-separation and separation only
full-time homemaking each time

Men
314
9
II
7

Women
204
41
40
69

The means for life as a whole and for all domains of life except household
income ate represented on the positive side of the scale and suggest 'moderately
high satisfaction'. The percentage distributions indicate that the majority of people
were satisfied with their lives in general and with specific aspects of their lives. For
this period alone, respondents appear to have viewed their worlds in the positive
light that, according to the findings of Headey and Wearing (1981), is typical of
most Australians. In their study, both men and women had a mean rating of7.0 for
satisfaction with life as a whole, while divorced people as a group indicated a lower
satisfaction level (mean = 6.3). In the present study, the means of 6.9 and 6.8 for
men and women respectively suggest that the well-being of the respondents
approximated that of the general population. However, some of these respondents
had repartnered and, as will be seen later, inclusion of this group increased the
average satisfaction levels. Not only were respondents more satisfied in 1984 than
they recalled being in the earlier phases, but also their levels of satisfaction were
more consistent - there was not the spread in ratings evident for the earlier
phases.
There were only two aspects of life for which the mean satisfaction levels of
men and women differed significantly. These were household income, for which
women expressed lower satisfaction than men, and well-being of children, for
which men expressed lower satisfaction than women (p<.OOI in both cases).
However, the differences between the mean scores were less than one scale point,
suggesting that such ratings do not reflect markedly different view points. Both
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sexes appeared to be the least satisfied with their household incomes compared
with other aspects of their lives in 1984.
The stress scale was introduced as a measure of the emotional facet of wellbeing for the 1984 situation only. Negative correlations were obtained between the
stress scores and ratings of satisfaction with 'life as a whole' (- .61 and - .64 for
men and women respectively). In other words, high satisfaction was usually accompanied by low distress, as would be expected. Men and women obtained almost
identical mean scores on the stress scale (39 and 40 for men and women respectively). Further, Table 15.1 shows that the distribution of scores for men and
women were markedly similar, with most scores clustering at the lower end of the
scale, reflecting positive affect. (The lowest possible score was 23 and the highest
was 92.)
Table 15.1 Percentage distribution of scores on the stress scale for men and women
Level of distress

Scores 8

Men
%

Womcn

Low
Moderately low
Relatively high

23-32
33-46
47+

40
36
24

36
37
27

Total % (n)
8

100(368)

%

100(456)

Scores of 32 indicate an average rating of 1.4, suggesting that feelings of distress tended to occur either
'rarely/never' (code I) or 'sometimes' (code 2) over the previous week. Scores of 46 indicate an average
rating of2 ('sometimes') for the distress items. The other ratings for distress items were: 'often' (code 3)
and 'most of the time' (code 4). The ratings of positive emotions were reversed.

Expectations for the Future
Respondents were asked whether they expected their circumstances would
improve, worsen or change little in the two years following the interview. Less than
10 per cent felt that their general lives or any of the nine domains of life would
deteriorate. Improvements (rather than no change) were more commonly predicted by both sexes for life as a whole, material circumstances, household income,
job/general work and personal/emotional life. Some respondents were too uncertain to make predictions, particularly in relation to material circumstances, household income and job/general work. These results are set out in Table 15.2.
Given that respondents tended to indicate 'moderately high satisfaction' with
most aspects of their lives and with life in general, the results concerning predictions about the future probably reflect a positive outlook. It is possible, of course,
that some people may be dissatisfied with the amount of improvement they expect
or with their failure to improve; others may be relieved that their circumstances are
becoming stable rather than deteriorating.

The Single and Repartnered Groups
The results so far suggest that men and women recover from the ordeal of marriage
breakdown and, with time, become fairly content with their lives. Of course, this
does not mean that they are as satisfied with their lives as people who remain
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Table 15.2 Predictions about circumstances in the two years following the interview:
percentage distribution for men and women
Men
Circumstance

Life as a whole
Material circumstances
House/fiat
Household income
Job/general work
those with paid job in 1984
those without paid job in 1984"
Children's well-being
Respect/recognition
Acceptance/inclusion
Freedom/independence
Personal/emotional life

Women

don't
don't
beller same worse know total beller same worse know (otal
%
%
%
%
%
%
%
%
%
%

52
56
47
53

37
31
43
28

10
11
8
16

100
100
100
100

57
47
40
49

33
31
44
25

-

2
2
3

45

37

3

15

100

43
60
61
57
39

3
1
1
1

14
10
9
13
10

100
100
100
100
100

39
23
41
57
54
50
35

1
1

40
29
29
29
50

43
47
48
34
37
35
54

I

I

5
2
6

I

1

-

10 100
17 100
14 100
20 ·100
17
29
10
9
9
14
11

100
100
100
100
100
100
100

a Only 25 men who were not in paid employment predicted their future general work
circumstances.

married. Studies (Campbell, 1981; Headey and Wearing, 1981) have repeatedly
shown that separated or divorced people express lower satisfaction with life than
married, widowed or never married people, Further, 48 per cent of the men and 31
per cent of the women had repartnered by 1984. These people were partly responsible for the greater morale indicated in 1984, compared with the pre-separation
period. Figure 15.4 shows that the repartnered people expressed greater satisfaction
with life in general in 1984 than the people who remained single. These results are
consistent with those of Headey and Wearing. However, both the repartnered and
single groups indicated greater well-being in 1984 than in the pre-separation
period, Thus, not to be married or in a partnership seemed better than to be in an
unhappy marriage, despite some of the losses which continued into 1984,
The lower pre-separation morale of the respondents who had repartnered,
compared with those who remained single, could imply that many of the repartnered people had new partners in mind during the last year of their marriages. This
is supported by the fact that higher proportions of the repartnered than single
groups said they initiated the final separations. Thirty-one per cent of the men who
had repartnered by 1984 and only 15 per cent of the single men said that they were
the main initiators of the decision. Sixty-eight per cent of the repartnered women
and 51 per cent of the single women reported that they were the initiators.

The 'Leavers' and Those Who Were 'Left'
On face value it appears that men were less disturbed than women with life as a
whole prior to separation and at least as disturbed as women during the first three
months of separation. Whereas the satisfaction of men decreased over this time,
women's satisfaction increased. Forty-seven per cent of the men and 67 per cent of
the women recalled feeling at best 'mostly dissatisfied' with their lives as a whole
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Figure 15.4 Mean ratings of satisfaction with life as a whole for three periods: single or
repartnered men and women in 1984
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during the last year of their marriages. After separation, 59 per cent of the men and
50 per cent of the women appeared to experience such low morale.
However, a better understanding of the possible differential effects of marriage
breakdown upon men and women can be derived when the perceived initiator of
the separation decision (which is more likely to be the wife than the husband) is
taken into account. Then, the differences between men and women concerning
their general satisfaction diminish (Figure 15.5). Respondents who saw themselves
as the 'leavers' appeared to have lower morale prior to separation than those who
considered themselves to have been 'left', although women in each group indicated
lower morale than men in the same group (p<.OOI for the leavers; p = .05 for the
'left').
After separation, the morale of the 'leavers' increased, although it remained on
the negative side of the scale, while the morale ofthe 'left' fell. For this period the
'leavers' reported significantly greater satisfaction levels than their counterparts
(p<.00 I for men and for women). By 1984, most respondents saw themselves as far
more satisfied with life in general than at either of the other two periods. At this
point, there remained only small differences in the ratings of the 'leaver' and 'left'
groups suggesting that, on average, these people viewed their worlds in similar
ways. However, for women, higher proportions of ,leavers' than 'left' indicated .
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Figure 15.5 Median ratings of satisfaction with life as a whole for three periods: men and
women according to who made the decision to separatea
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dissatisfaction or mixed feelings (26 per cent versus 1j per cent). The difference was
small for men (19 per cent versus 13 per cent).
The above results suggest that women who do not choose to separate are just as
upset, or even more upset, by separation as men in the same positions. The view
that men are more 'emotionally vulnerable' than women to extreme life events
such as marriage breakdown (Chiriboga and Cutler, 1977) probably derives from
the fact that more men than women saw themselves in the position of being the
'rejected' partner.

Variations in Ratings
The discussion of satisfactions and general well-being has only covered average
trends and, as such, fails to capture the individual differences in evaluations. While
respondents recalled, on average, dissatisfaction or mixed feelings about their lives
in general during the last year of their marriages, 31 per cent of the men and 16 per
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cent of the women reported experiencing positive morale for this period. By 1984,
when morale appeared to be positive on average, 16 per cent of the me'n and 17 per
cent of the women expressed dissatisfaction or mixed feelings about their lives. In
the next section, the comments of respondents concerning the problems they
encountered and their reactions to these problems offers a fuller appreciation of
such individual differences.

DISRUPTIONS ACCOMPANYING MARRIAGE
BREAKDOWN
So far, the well-being and satisfaction of men and women have been monitored
over the process of separation and in 1984. In general, the separation period
appears to be the most difficult, although some exceptions to this rule were apparent. By 1984, the general resilience of respondents was evident. The use of mean
ratings of satisfaction masks the variety of approaches to life in 1984 and the complexity of specific reactions to marriage breakdown which help to explain the
general trends apparent in recollections concerning morale and specific satisfactions. This section, then, focuses on comments of the respondents themselves as
they express their feelings about their own experiences of marriage breakdown. The
comments are very diverse, although some general themes could be identified.

Difficulties Encountered
Respondents were asked about difficulties they encountered when their marriages
broke down.

Handling children's reaction
I felt very bad asfar as the kids were concerned. They were bewildered by the whole thing
and I felt I'd let them down. (man)
The separation was devastating to my son because he was a real 'Dad's boy'. He has
carried a chip on his shoulder ever since. (woman)

Handling spouse's reaction
My ex-husband is very possessive and jealous. I had to keep leaving home and move
about with friends so he wouldn't find me. (woman)
At first he was agreeable to the separation, but after three weeks (of separation) he
realised he didn't want to be separated but it was too late then and I feel a lot ofguilt that
I forced him into something he didn't want. (woman)
One of the most destructive faults and exploitative means of influencing the other
partner is the feeling of guilt which may be produced by a wronged/maligned spouse,
male or female. This may be turned into a form of emotional blackmail, along with
access to the children. (man)
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Loss of home life, family life, children
It affected me emotionally - to walk away from the marriage after 15 years. after living
in a family situation with a house. wife and kids and come away from it to a room in
someone else's house. (man)
After a marriage of24 years, three healthy children, a beautiful home, everything you
could wish for. you're told by the Court. 'It's all over'.{woman)
I lost the chance ofseeing my children grow up day by day - nothing in life can replace
that. (man)
I still can't come to grips with not coming home to my children. (man)

Loss of spouse, emotional bond
My wife was my big anchor and all of a sudden. bang, and I couldn't see why.
(man) .

I still hanker after her in a way. and I find it difficult to accept she has gone for good.
(man)

I had a nervous breakdown after the divorce. I divorced him while still caring for him,
but I was no longer capable of living such an unsettled life. (woman)
It's not having anyone to do anything with that I miss . .. someone to share life's
experiences with. (woman)
We could have been sitting back now. relaxing. with children grown up. It's sad to live on
your own. (woman)

Relocation problems
I had a 'no fixed address' feeling after living in the same community for so long.
(woman)

The divorce has forced me to go back now to live with my elderly mother. This is not a
satisfactory arrangement. with three generations under one roof (woman)

Kinship difficulties
It disturbed my relationship with my family. They took the view that I was the heart of
the problem and they socialise with my ex-wife all the time. (man)
It shook me up a great deal. It also shook up my parents and his parents. I had to deal
with their pain as well as trying to cope with my own problems and the children's problems. (woman)
My family rejects me a lot. They idolised my first husband. (woman)

Child care responsibilities; being a lone parent
I find the sole care of my children draining. (woman)
Although my ex-husband hadn't a lot to do with the discipline of the children. he supported me in all these things and I missed that badly. (woman)
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In view of my son's chronic illness, the divorce has put an extra strain on me that no
money could compensate. It's the lack ofsupport as well as the lost pay and effects on my
career when I have to take time off to care for him. (woman)
The one who remains with the children always lives with the broken marriage.
(woman)

Financial and material problems
Financially. I went from reasonably comfortable to broke. (man)
I had a lot financially, before and during the marriage, and all of a sudden I had
absolutely nothing - not even the kids. (man)
My big worry is financial security. I cannot go to work or study full-time because ofthe
children and lack of child care facilities. (woman)

The legal process
Divorce is a very traumatic experience. Going to the solicitors in the first place is distressing - it's the beginning of the break-up. (woman)
I have become bitter - owing to the long. drawn-out legal battles. (man)
The law process scars - it left us with a bitter taste in our mouths. (man)
Barristers and solicitors end up running the show. You do what they say, even if you
don't agree. (woman)

Difficulties with friendships; social stigma
Friends don't come around as much. Couples don't want single people around them.
(man)

Where can I go to meet newfriends? Singles bars are terrible places. I'm limited to where
I can go, with my responsibilities. Adult company I miss and want. (man)
I was treated as a second class person - a lot of my frienci's deserted me. (man)
Social life is geared for couples rather than for the single person. The older you are, the
more difficult it is to form new relationships. (woman)
You don't belong to the marrieds or the singles. It's a limbo. I stillfeel a married woman
but I'm not. (woman)
People treated me as though I was the lowest thing on earth. (woman)

Loss of control or uncertainty about the future
The constant waiting and uncertainty about any arrangements you can make about the
future - it tears into you. (woman)
I wouldn't go through another divorce because of the uncertainty. It was like going
through a maze blindfolded. (woman)

294

Chapter 15

Those with no apparent problems
Despite any ofthe above disruptions, the effects of marriage breakdown were not
always considered to be negative. Some respondents said that they did not experience many problems once separation occurred.
There was hell on earth beforehand. The separation was an anti-climax. (man)
To me, the divorce was just part of my life. (man)
The divorce was no great hassle. It wasn't as bad as I expected it to be. I can put it behind
me. (woman)

A few respondents said that they did not allow themselves to be emotionally
affected; others referred to the new-found freedom heralded by separation.
It hasn't affected me for the simple reason that I haven't let it. (man)
I hung around for 10 years until the kids were older. Now life is beautiful. (man)
Our marriage broke down 20 years ago. The divorce was a colossal relief (man)
The breakdown has done nothing but goodfor me and my family. He was a very jealous
person and didn't like me receiving phone calls, nor working. I'm now able to lead a
normal life. (woman)
['ve never been happier. I feel like a prisoner let out of prison. (woman)
I got rid ofa lot of hassles. He used to drink a lot. The trauma was minor because the
results are better. (woman)
The divorce has been marvellous because the strain ofviolence and uncertainty has been
removed. Everybody is so much happier now. (woman)

Distress experienced
But for many people, the disruptions set in motion by marriage breakdown caused
a great deal of distress at least in the short term. The following are some of the more
extreme reactions:
It's a shattering experience. It's the worst experience I've gone through. (man)
I wanted to die originally - my world came to an end. (man)
It made me feel more shocked and lonely than I ever imagined anyone could feel.
(woman)

It was the greatest tragedy in my life - far worse than the bombing I experienced when
I was young, in Europe. (woman)

Further Negative Repercussions
The above difficulties associated with marriage breakdown produced a number
and variety of other effects. The following repercussions formed common themes
in the comments of respondents.
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Decision-making ability
Some respondents emphasised the fact that their powers of decision making were
affected. Their comments and recommendations are most interesting given the
1984 amendments to the Family Law Act. Property application can now be made
earlier, during the first year of separation. This may have unfortunate repercussions
for those who are so distressed about the event that they can't think rationally, or
for those whose animosity towards their spouses or whose guilt colours their
decisions.
When the marriage first breaks down, you're not in a proper frame of mind to face the
Court etc. One is at a disadvantage. It's not the best time for making decisions.
(man)

People are so mixed up after separation. The settlement should be decided by independent people. (man)
I signed away custody of the children while under stress and medication. I have no
chance at present of getting them back. (woman)
The process of separation and divorce were depressing. I couldn't think straight about
making decisions about property settlements. (man)
At first I didn't know what I was doing - where I was going. (man)
Because ofthe shock nature ofour marriage break-up I was unable to emotionally love
my last child. I had to give her up for adoption as I looked on her as an unhappy memory
of our marriage break-up. I was worried how I cared for her. I now feel an emotional
void about her and my feelings for her. I was unable to project how I'd be in five to ten
years'time. That annoys me in general about our system - I think decree nisi should be
issued only after say five years time. (woman)
I went through a great deal ofstress and strain. It wasn't a good period to know my own
mind. Even though I made the decision to break up, my husband brought the divorce
proceedings against me. If he had wanted, we might have been reconciled. (woman)
The hassles ofdelaying make you reach a point where you can't bear to fight. Because of
the emotional drain on you, you just want to get out no matter what the cost.
(woman)

Work
I'd have been working in the family business ifthe divorce had not occurred - I loved it.
I loved working with my husband in the business and we worked well together.
(woman)

It was devastating to my work life for about two years. (man)
Getting back into the workforce at my age was most difficult. (woman)

Health
Initially I felt very bitter. My health suffered, I drank to excess. I felt, 'what the hell why continueT (man)
I think it has shortened my life. (man)
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I've started smoking excessively since separation. I can't control it. I lost three stone in
the first month. I was vomiting blood. I couldn't keep any food down. (man)
He told me to leave. I was devastated. I had a nervous breakdown. (woman)

General
The possible crippling effects of marriage breakdown can be gauged by the
following comments.
It has wrecked·me. (man)
Divorce is like death but the body is not disposed of (man)
It's like someone puts your life in a glass, shakes it up and tips it out on the table. You've
got to try to put all the little pieces together and start again. (woman)

Long-term Negative Effects
Some ofthe losses and distresses had lingered until 1984 at least, causing considerable pain. Other longer-term effects that constrict life's experiences included
pervasive feelings of mistrust or bitterness towards the opposite sex or people in
general, loss of self-confidence and long-term financial difficulties.
It has made me harder but also frightened and insecure - I'm scared that my new
marriage will go the same way. (woman)

It'sjeopardised the tertiary education and teaching career for my eldest child because of
no maintenance. (woman)
I will never be the same person I used to be. I could never take a person on trust again.
(woman)
It has made me more emotional and a little jealous ofother couples - especially older,
happily married couples. (man)
It's made me very bitter against women. (man)
I don't know whether I'm capable ofanother relationship. I want one but I'm notfeeling
very competent. I don't know where I've failed and I feel bloody scared. Ifthere had been
another man, I would have understood. She just said she'd stopped loving me.
(man)
You can't communicate with other people because of the stigma attached to the 'separated woman '. You lose every ounce of confidence you ever had and feel totally
worthless. (woman)
I feel very degraded when I visit my home town. It's very hard to keep up self-esteem.
(woman who left for another man)

Experiences of Personal Growth
Not all people found the experience of separation and divorce demoralising. For
some, who described themselves as happy, confident, free or more mature by 1984,
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self-confidence was enhanced by this major life event. The whole experience
offered a great deal of personal growth for these respondents who included both
those who said that they initiated the separation decision (the 'leavers') and those
who saw their spouses as having taken this action (the 'left').
Prior to divorce I was a highly dependent, subservient housewife. Because ofdivorce and
since then I earn my own living, I cope with my own financial affairs. I'm totally independent - the captain of my own ship and I like it. ('Ieaver', single woman)
I've been through hard times and now I'm out on the other side. I can talk to people and
understand others much better now. I can handle just about anything. I can make
decisions, stand on my own two feet. ('Ieaver', repartnered woman)
I'm a lot happier and a great deal healthier. In that sense the children have benefited too,
and they agree with this. ('Ieaver', single woman)
It's made me much more mature, more understanding ofall sorts ofsituations. I took so
much for granted. ('left', single man)
For two years you could say I had dropped out oflife. But now I'm happier than I've ever
been. I have everything I want. ('left' single man)
The divorce has made me prove to myself that I can overcome the most devastating
thing that has ever happened to me. ('left' single man)

'Money Isn't Everything'?
That 'money isn't everything' was highlighted by many respondents who considered that they were worse off financially in 1984 than prior to the separation, but
were better off in other respects.
He may have the car, house and business but I havethefamilyand he's on his own in the
house. (woman)
I am in a poor financial position now, but I'm a better person. I have learnt a lot. I'm
more content and confident and the home environment has improved immensely.
(woman)
I couldn't wait to get out of the marriage. I'm broke but happy. (woman)

However, for others money still occupied a crucial position in their lives in
1984.
My whole life rotates around money at the moment. (man)
It changes your whole life. The lack ofmoney means that you and your children can't do
what other families do. (woman)

Respondents' comments reveal that the personal significance of marriage
breakdown varied remarkably. For some, the disruptions appeared minor and
were easily overcome; the new life was seen as far better than the old one. For
others, the breakdown of their marriages had a profound negative, but temporary,
impact. Another group had not yet overcome the difficulties. Self-confidence was
shattered for some but enhanced for others.
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At times, such individual differences could be explained by situational factors.
For instance, the women whose husbands were violent or alcoholic were inclined to
express relief. The respondents who saw their partners as the initiators ofthe separation decision were often particularly upset at the time. Repartnering appeared to
resolve many problems. However, people are not simply victims of such disruptive
life events. The marked differences in reactions and the positive change in wellbeing by 1984 could arise from myriad interacting personal, social and environmental factors (Lazarus and Folkman, 1984).
One of the more subtle consequences of marriage breakdown remarked upon
by several respondents concerned the reassessment of priorities in life. Such
changes may occur gradually with time as people get on with their lives; or they may
result from people's deliberate, conscious efforts to overcome distress, as illustrated by the following comments.
The divorce has made me more appreciative of what I've got. (woman)
It has changed my attitudes and values. Possessions are not relevant any more. It has
made me 'take stock' of everything. (man)
I'm contented now. The marriage breakdown has taught me that material things and
working hard are not the most important things in life. (man)

The manner in which priorities change with marriage breakdown - either
consciously or inadvertently - can be examined systematically by reference to the
ratings of satisfaction. This process will be discussed in the next section.

LIFE'S PRIORITIES
In order to assess changes in the importance of specific domains of life to life as a
whole, correlations between ratings of aspects and general satisfaction were derived
for the three periods. There are several problems with this approach - for instance,
some of the life concerns overlap, the relationship may not be causal, or any cause
may act in both directions. Also, all of life's apparent priorities could have been
distorted by memory. Conclusions from these results should be therefore considered with caution.
Figure 15.6 sets out the correlations between satisfaction with the nine
domains oflife and well-being. The higher the score, the stronger is the relationship
between satisfaction with the domain of life considered and general satisfaction.
Here, particular attention is paid to economic and material aspects, work and
children, since these are the most relevant to the book's other chapters. It is interesting to note, however, that several of the relationships between satisfaction with
circumstances and morale were similar for men and women. Further, personal!
emotional life appeared to have a high priority with views about this facet of life
seemingly synonymous with well-being for the earlier two periods before their
apparent relevance fell slightly for 1984. Satisfaction with freedom/independence
also held a very strong relationship with well-being across time. These results indicate that people who were satisfied with such concerns tended to have higher
morale; those who were dissatisfied appeared to be disillusioned about their lives in
general.
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Figure 15.6 Correlations between ratings of life as a whole and ratings of each aspect of life
for men and women: before separation, after separation and in 1984
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The importance of material circumstances to morale increased progressively
over time to become a central issue in 1984. Housing also increased in relevance,
especially for the men in 1984. Household income was more important to women
than to men, particularly after separation and in 1984. In fact, the relevance of
income to men seemed to change little across time. Such trends concerning the
material and financial aspects oflife make sense given that they refer to the aspects
of life where respondents suffered obviou~ losses as a result of the marriage
breakdown. Headey and Wearing combined the material circumstances and household income concerns into a 'standard of living index'. For their total sample, its
correlation with well-being (.45) was identical to that found in the present study for
both sexes for the pre-separation period. The importance of 'standard of living',
thus measured, increased progressively across time. For 1984, the relevant correlations for men and women were .55 and .60 respectively. It appears, then, that this
aspect of life assumes an unusually high significance for well-being among those
who have experienced marriage breakdown within the last few years.
The relationship between work and morale was complex. Headey and Wearing
developed an index concerning job satisfaction which was based on five items. In
their study, job satisfaction was only assessed for those who were in paid employment (or self-employed). Since the Headey and Wearing measure differs from the
present one, comparisons between the two studies should be interpreted with
caution. Consistent with the traditional roles of men and women, Headey and
Wearing found that paid jobs were more important in the lives of men than of
women. The present results provide a quite different picture, with paidjobs becoming particularly important to women upon separation.
An interesting trend emerged for the importance to morale of children's wellbeing. Headey and Wearing found that people tended to be highly satisfied with
their children (a slightly different item from that used in the present study), but that
the correlation between satisfaction with children and morale was .36. In the present study, respondents appeared to be less satisfied than the general community
with their children's well-being. Yet both sexes seemed to place heightened emphasis upon this aspect oflife - a conclusion which is based on the assumption that the
measures used in the present and in the Headey and Wearing studies were interpreted in much the same way.
When the marriage was breaking down the children's well-being appeared to
hold a slightly higher priority for women than for men, and its importance to
women's morale remained elevated and stable across time. For men, their children's well-being progressively lost significance to their own morale. Of the nine
domains oflife examined, the well-being of children seemed the least important to
men's morale in 1984 - in other words, men had lost much of the personal
involvement which linked their children's well-being to that ofthei"r own. It is little
wonder, then, that child maintenance payments were often low and sometimes not
met (see Chapter 14).
The differences in importance of children'S well-being to men and to women
after marriage breakdown is not surprising. In taking on the extra responsibilities of
being sole parents, the children'S well-being assumed a commanding position in
women's lives.
It affects me seeing the children torn.

1 am strugglingfinancially - it's putting stress on me. 1'm worried because I'm passing
this stress on to the children - not just financially but psychologically.
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I'm suffering from stress and part of that's the job, but most of it is on behalf of the
children. The fact that they don't see their father, I get really up-tight about that.
I'm more restricted because of the children. All decisions have to be made with the
children in mind. My husbandfeels I am trying to palm the kids offonto him ifl want to
send them to him one weekend.

Although men often indicated that they were far from happy with the loss of
their children, many appeared to have become resigned to their loss, for it no longer
strongly affected their well-being.
I've accepted it. The kids are the ones that suffer. They're not happy living with her and
her new partner.

But some fathers were distressed by what they felt to be the unnaturalness of
access visits and others by the loss of control they felt over decisions affecting their
children.
I hate visiting my son at home - it all seems like a one-act play.
My children are to be baptised as Roman Catholics to meet the pressures oftheir stepfather's family. This was organised without my knowledge, let alone permission. My
solicitor said there is nothing I can do about it. I think the parent who is paying maintenance should have a right to be consulted in decisions which affect them.

In most cases, both parents continue to share guardianship of their children
upon divorce. That is, they share 'the responsibility for the long-term welfare of the
child, including decisions concerning education, changes in place of residence, religion, employment and any health needs other than of an urgent or routine nature,
as well as all rights, powers and duties hitherto vested by law or custom in the
guardian of the child' (Harper, 1984, p. 2). However, it seems likely that many noncustodial parents are unaware that they retain such rights to a continued close
involvement with their children.
Should their ex-wives re partner, then the situation for non-custodial fathers
becomes further complicated with many men seeing their maintenance payments
going to their ex-wives' new partnerships.
I don't believe I should pay maintenance for the children because my ex-wife and her
new husband have greater income than us. I am paying for the privilege of seeing my
kids once per fortnight. We are being ripped off by them. My new wife feels strongly
about contributing to my former wife's welfare, especially with her having married
someone who is well off.

The children's welfare tended to become markedly less relevant to those men
whose wives found new partners; satisfaction with life in 1984 was largely independent of the perceived progress of their children (correlation = .08). By contrast,
the morale of the single fathers (who were living with their children) appeared to be
more closely linked with their children's well-being (correlation = .43) than was
apparent for the male sample as a whole.
In summary, the results of this section suggest that marriage breakdown led
men and women to change some of their priorities in life. For example, material
concerns appeared to become increasingly important to them as a result of the
difficulties they had encountered (or were still experiencing) with this aspect oflife.
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Children's well-being seemed to assume added meaning to the women who were
mainly sole parents, while the progressive exclusion of the children from the lives
of the men apparently resulted in a gradual weakening of the link between the
fathers' morale and their satisfaction with their children's well-being. On average,
this link seemed to be severed completely when the ex-wives repartnered. Personallemotionallife represented a broad aspect of life which seemed generally
crucial to well-being, particularly during the period of marriage breakdown.
According to the results so far presented, respondents indicated much the
same average satisfaction with life in 1984 as was apparent for the general Australian sample of Headey and Wearing (1981). The stress measure was also generally consistent with the ratings of satisfaction. These results, together with the
comments of respondents about the difficulties experienced as their marriages were
breaking down, point to remarkable 'resilience'. Some people had managed to alter
their circumstances in order to cope with these difficulties, the two most obvious
adjustments being repartnering and, for some women, obtaining a paid job. Other
people simply had to readjust their expectations to better fit reality. Such a process
of ' mental gymnastics' reveals the difficulties inherent in assuming a level of wellbeing on the basis of objective data alone. The next section will look at the relative
contributions which some of these objective circumstances make to well-being in
1984.

THE CONTRIBUTION OF CIRCUMSTANCES TO
WELL-BEING IN 1984
It is often assumed that the 'lucky' and most contented people are those with socioeconomic privileges, while the least contented members of a community are those
at the bottom of the socio-economic ladder. Similarly, the stereotypes of carefree
bachelor and frustrated spinster imply that marital status affects well-being.
This section examines the relative importance of factors influencing general
satisfaction at the time of the interview. Multiple classification analysis (MCA) was
applied to the data in order to assess the contribution to satisfaction with life as a
whole and to stress of the following: household income, qualifications, work status,
marital status, sample group, location of children of the first marriage and the
perceived initiator of the separation. Although there were some differences in the
results for these two facets of well-being, the same general pattern emerged. Since
the introduction of changes in living standard (as a covariate) did not alter the
pattern of results, it was omitted because such data were not available for several
respondents. The results for men and women are set out in Tables 15.3 and 15.4
respectively.
For men, the most important factor contributing to morale was marital status
and this had little to do with variations in income or other factors examined.
Income level, on the other hand, had little impact upon their sense of well-being.
For women, marital status was also important in its own right, but the level of
household income was an even more important determinant of their levels of
satisfaction. This would be expected given the financial vulnerability of women
upon separation. For both sexes, remarried persons were the most content with
their lives, followed by those living in de facto relationships. Single persons were
the least content. For women, such differences could be Qartly, but not entirely,
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Men's satisfaction with life as a whole: Multiple Classification Analysis
Unadjusted
n

Initiator of separation decision
Joint-neither
Mostly respondent
Mostly spouse

61
74
193

deviation
$

Adjusted
eta

0.25
0.28
-0.18

deviation
$
0.22
0.04
-0.08

0.15
1984 household income
$0-$250
$251-$350
$351 +

87
85
156

-0.47
-0.03
0.28

0.08
-0.23
0.06
0.10

0.21
1984 work status
Not working
Working

31
297

-0.48
0.05

0.09
-0.45
0.05

0.11
Any child offirst marriage living with
respondent
Yes
No

73
255

0.13
-0.04

0.10

0.27
-0.08
0.05

Sample group
1981 younger
1981 older
1983 younger

116
96
116

0.00
0.14
-0.12

0.10
-0.13
0.30
-0.12

0.07
Marital status
Now single
De facto
Remarried

161
96
113

-0.51
0.22
0.62

0.13
-0.47
0.22
0.57

0.35
Qualifications
Up to Year 8
Year 9 or 10
Year 11 or 12
Technical or trade
Degree or diploma
Post-graduate qualifications

33
28
46
123
47
51

beta

0.37
-0.33
-0.11
0.03
0.22
-0.24

0.33
0.42
-0.31
-0.04
0.12
0.07
-0.41

0.14

0.17

Notes: Grand mean = 6.87
Multiple R2 = 0.19
Multiple R = 0.43

explained by differences in household income, suggesting that many women may
repartner for economic reasons.
Of course, a two-way relationship may exist between marital status and sense
of well-being. People who feel generally content may be more likely to re partner,
while repartnering may promote feelings of contentment. Although income
appeared important to women, the view that 'money isn't everything' was apparent
in that this factor still explained only a small amount of the total variance in general
satisfaction.
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Table 15.4 Women's satisfaction with life as a whole: Multiple Classification Analysis
Unadjusted
n
Initiator of separation decision
Joint-neither
Mostly respondent
Mostly spouse

74
226
101

deviation
$

Adjusted
eta

deviation
$
0.01
0.10
-0.24

0.04
0.17
-0.42
0.17

1984 household income
$0-$250
$251-$350
$351+

194
99
108

-0.42
0.17
0.60

0.10
-0.33
0.23
0.39

0.30
1984 work status
Not working
Working

149
252

-0.06
0.03

0.23
0.21
-0.12

0.03
Any child offirst marriage living with respondent
Yes
340
61
No

0.02
-0.12

0.11
0.00
0.02

0.04
Sample group
1981 younger
1981 older
1983 younger

139
108
154

0.23
-0.27
-0.01

0.01
0.04
-0.07
0.01

0.13
Marital status
Now single
De facto
Remarried

276
51
74

-0.29
0.38
0.81

0.03
-0.16
0.12
0.50

0.31
Qual(fications
Up to Year 8
Year 9 or 10
Year 11 or 12
Technical or trade
Degree or diploma
Post-graduate qualifications

38
82
56
112
61
52

beta

-0.48
0.16
-0.Q2
-0.03
0.11
.0.05

0.18
-0.35
0.10
0.07
-0.01
0.00
0.03

0.12

0.08

Notes: Grand mean = 6.88
Multiple R2 = 0.15
Multiple R = 0.38

The other circumstances examined did not have such a dramatic impact upon
morale, and less than 20 per cent of the total variance was accounted for by the joint
effects of the circumstances examined. In other words, much of the variance
remained unexplained. This is hardly surprising given that priorities, aspirations,
values and personality factors affect the way people view their circumstances.
Although the approach adopted in this analysis was designed to assess the
impact of objective circumstances upon well-being, it does not carry the assumption that the people were victims of their circumstances. The objective factors
examined may have been influenced by the respondents in their attempts to make

'Money isn't everything'

305

their lives more enjoyable. Furthermore, as Lazarus and Folkman (1984) have well
argued, this approach represents a 'snapshot' or still photograph of a very dynamic
process. These authors have described in great depth the flow of reciprocal changes
which occur as people continue to act upon and adjust to their ever-changing
environments.

CONCLUSION
The analysis of well-being took four approaches. First, the process of well-being
was monitored for 1984 and, retrospectively, for the last year of marriage and the
first three months of separation. Expectations about the future were also examined.
This analysis focused upon satisfaction with nine specific domains oflife and with
general satisfaction (or morale). The results were compared with those periodically
derived by Headey and Wearing (1981) for a sample of the Australian community.
For the last year of marriage respondents recalled relatively low morale and
satisfaction with each of the aspects of life examined, with the exception of their
housing. Non-material aspects of life (personal/emotional life, freedom/
independence) were viewed more negatively than material circumstances (for
example, housing, income). During this period, women were less satisfied than
men with life in general and with each aspect of life examined.
The early separation period appeared to be a most difficult period, particularly
for men, and morale was extremely low. The only aspect of life which men rated
more favourably for this period than for the earlier one was freedom and independence. Women recalled higher morale and greater satisfaction with some of the
non-material aspects of life, although their satisfaction with these issues was still
depressed. For this period, men and women recalled particularly large falls in
satisfaction with those aspects of life where they suffered major losses (for men,
housing, material circumstances, children; for women, household income). Separation, then, meant different things for the two sexes.
The picture for 1984 represented a sharp contrast to that recalled for the two
earlier periods. Nearly all aspects of life were viewed more favourably compared
with the last year of marriage - the differences being greater for women than for
men. Satisfaction with household income appeared to be 'relatively low', especially
for women, but morale and all other aspects oflife were 'moderately high'. Despite
their differing circumstances, the average morale of men and women appeared
similar. Further, most respondents felt that their circumstances would improve or
remain unchanged in the two years following the interview.
Whereas the morale of men appeared to decline with separation, women
recalled feeling more satisfied with life once separation occurred. This difference
could be largely explained in terms of the greater tendency for wives to initiate the
decision to separate. There was no evidence t6 suggest that men were more psychologically vulnerable to separation than women for any reasons other than their
unwillingness to see their marriages end.
The second approach covered respondents' comments about the difficulties
and effects of marriage breakdown. Some general themes emerged but respondents
tended to emphasise different aspects of the experience. Their comments highlighted the need for social supp'ort, counselling and ready information about the
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types of assistance available for a range of diverse problems. Negative effects of
marriage breakdown included feelings of failure, loss of self-confidence, work
difficulties, health problems, poor decision-making ability, loss of trust in the
opposite sex, cynicism, bitterness and continuing financial problems, with longterm negative implications for the children's welfare. The difficulties in making
decisions concerning distribution of assets contributes to distress and, in many
CS
cases, would seem better left until much of the emotional impact of marriage
::0
breakdown is over - if this is possible. Hasty decisions made during the period of
~ -,-, .' intense emotional turmoil could have long-term unfortunate repercussions.
=' ~ \'
Not all people reported marked disturbance at separation - in particular,
= ~ =:: .• some women seemed to find separation to be immediately rewarding. For some
;
S::. people, the negative effects of marriage breakdown continued into 1984 and their
-l ~
, need for counselling or financial or other support extended well beyond the
~ :=i
l breakdown of their marriages. For others, the problems encountered represented a
~ ::0
source of personal growth, confidence, independence or the opportunity to live
n rn
happily with a new partner.
The third approach examined life's priorities. The experience of marriage
breakdown appeared to change several priorities, although personallemotionallife
and freedom/independence remained important to well-being across time. Some
circumstances which were threatened became increasingly relevant. In particular,
the link between satisfaction of material circumstances and morale increased in
strength for both sexes, while the same trend was apparent for household income
for women.
As might be expected, the well-being of their children appeared unusually
important to respondents when the marriages were breaking down. That this
priority continued for women reflects the additional responsibilities encountered
by mothers once their marriages end. However, the importance to men of their
children's well-being lessened (especially for those men whose former wives had
repartnered) and this reflects the adjustment offathers to the loss of their children.
Fathers' satisfaction or otherwise ~ith the well-being of their children was no
longer associated with their own satisfaction with life in general and, although the
loss was often mentioned as a major source of distress upon separation, many men
simply appeared to accept this aspect of life which they could not change. Such
trends are hardly surprising given the legal ambiguities surrounding the responsibilities of fathers to any stepchildren, the strained nature of access visits to their
own children, and the minimal control many fathers feel they have over decisions
affecting their children. The exclusion of children from the world of their fathers is
a matter for concern not only for most men but also for most children. Such trends
are consistent with the tendency for some men to default on maintenance payments. Clearly, non-custodial parents should be given well-defined guidelines
about their guardianship status and encouraged to have a greater involvement with
their children.
The final approach concerned the relationship between specific objective circumstances and morale at the time of the interview. For men, marital status was the
most important of the factors examined. It was also important for women, but even
more important was household income. In general, the 1984 picture offered a great
deal of optimism. On average, people seemed to be coping well despite their past
and present difficulties and had altered their circumstances or changed their
priorities in ways which best suited them. These results are a strong endorsement
for a system which encourages people to work things out for themselves, rather than
one which creates dependency or limits the ways in which people can act.

[l
z
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These various approaches suggest several strategies which should encourage a
positive sense of well-being among people who have experienced marriage
breakdown.
First, since unhappy marriages had such negative repercussions for the wellbeing of parents and children, the importance of available resources which promote
marital well-being is highlighted. Marriage education courses and marriage
guidance counselling are the most obvious of such resources, but the typical sources
of stress within marriage (financial, child care etc.) can be handled by other services·
as well. Clearly, information about existing services should be readily available and
campaigns for their greater use established.
Secondly, household income formed a major contribution to the well-being of .
women and their families in 1984. Limited finance had debilitating effects upon
women's outlook on life and may well have led women to repartner hastily, perhaps
to the longer-term detriment of themselves and their children. The rules of the
social security benefit schemes impose severe constraints upon the ability of single
mothers (and many others who are forced to choose between full-time employment
or unemployment) to help themselves and their families. Ifthe high marginal tax
rates associated with these schemes were relaxed, then the seeking of part-time
employment would become a valid option for many. As noted in Chapter 7, the
Government's tax reform plans should help to reduce the current level of poverty
traps in part by simply restoring the real value of the 'free income' area (the amount
of private income which a person can earn before benefit payments are reduced) to
that which existed about 10 years ago. However, after this plan is implemented,
poverty traps will once again become increasingly severe, unless the 'free income'
area is indexed. The availability of cheap child-care facilities to allow single
mothers to improve their financial circumstances is also important in helping
women help themselves and reducing the economic pressures on them to remarry
hastily.
The whole area of maintenance for children is also relevant here. Fathers' loss
of attachment to their children, noted earlier, could well affect willingness to provide adequately for their welfare. Although the Family Court sees maintenance as
unrelated to access, the meagre payments are consistent with the exclusion of
children from the everyday lives of men. Future amendments to the Family Law
Act may require that maintenance be determined according to the non-custodial
parent's capacity to pay. This may generate considerable hurt and hostility in noncustodial parents who find access arrangements strained and whose interest in their
children'S well-being has waned. There is obviously a strong call for concerted
efforts to be made in the development of measures which encourage greater
involvement between non-custodial parents and their children. Maintenance is
related not only to property but also to access. Government inquiries into property
and maintenance have been established; the difficulties associated with custody
and access warrant similar attention.
Finally, remarriage appears to be very important for both sexes but not necessarily for the same reasons. Opportunities to find suitable partners without the
pressures which encourage hasty remarriages might be difficult to develop, especially for women with dependent children. Nevertheless, successful marriages
seemed to be particularly rewarding for both sexes and this should not be ignored in
the development of policies. Marriage is far from being a dead institution.
~
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DIRECTIONS FOR LAW REFORM
AND SOCIAL POLICY
Peter McDonald with Kathleen Funder, Margaret
Harrison and Ruth E. Weston

Joint economic endeavour has always been one of the most important functions of
the family. The family grouping has provided the opportunity for specialisation
and economies of scale; it has provided the required labour and the support necessary for its dependent members. During the last century, however, the State has
increasingly intervened in the economic affairs ofthe family essentially to protect
individual family members from excessive exploitation. The latter part of the
nineteenth century brought rapid changes in this regard through laws relating to the
employment and education ofchildren, married women's property and divorce. By
the 1930s, a dominant family type emerged in which there were few children and
only one earner, the husband. Divorce was fault-based. The husband in the position of economic strength was expected to pay ifhe was at fault and wished to end
the marriage. The wife, on the other hand, had little power to end the marriage
unless she had alternative means of support or unless she was able to prove fault on
her husband's part.
In the past 20 years, the State has again become very active in changing economic relationships within the family principally through measures designed to
reduce the economic dependence of women. These measures include equal pay for
equal work, abolition of employment discrimination on the basis of sex or marital
status, improved educational opportunities for women, maternity leave and extension of social security benefits to sole parents. In addition, social attitudes are
moving inexorably towards a greater degree of equality between husband and wife
to the extent that the underlying philosophy of the Australian Family Law Act is
non-sexist. For example, the wording of Section 72 of the Act states that a party to a
marriage is only liable to maintain the other party if that other party is unable to
support herself or himself adequately. The same Section also shows the intention of
the Act that there be an on-going economic relationship between former spouses
only in specified circumstances.
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EQUALITY IN MARRIAGE
Part of this movement to equality has been the introduction of unilateral, no-fault
divorce. This highly desirable reform provides both parties with equal rights to end
a marriage which in their view has irretrievably broken down. Yet its basis in the
presumption of equality of husband and wife leads to difficulties because in the vast
majority of cases, the husband and the wife are not on equal economic terms when
the marriage ends. This study has resoundingly demonstrated that wives conventionally are at a considerable disadvantage in terms of their income-earning potential following marriage breakdown. This disadvantage results very largely from the
disruptions caused to a woman's workforce participation by the bearing and rearing of the children of the marriage. Furthermore, this disadvantage continues
beyond the breakdown of the marriage as in eight out often cases (McDonald and
Weston, 1986), the woman has day-to-day responsibility for the care of the
children.
Although a future society may be envisaged in which child-rearing responsibilities are shared equally by fathers and mothers and in which all mothers receive
maternity leave for the bearing of children, such conditions have not applied
throughout marriages existing today. Furthermore, such an envisaged future
society is far from being a universally accepted social goal, so that the economic
disadvantage that wives presently face upon marriage breakdown will be commonplace at least in the foreseeable future. The disjunction of an underlying philosophy of equality of husband and wife and the reality of patent economic
inequality upon breakdown of the marriage is the dilemma facing family law
reform in Western societies today. That the problem is a difficult one is evidenced
by the variety of approaches to the distribution of matrimonial property that have
been applied in divorce jurisdictions around the world and by the sense of dissatisfaction associated with each approach. For example, countries as culturally related
as Australia and New Zealand have widely divergent approaches to the distribution
of property upon divorce; each looks at the other's system and wonders which is
better.

STATE RESPONSIBILITY
Remedies for the economic inequality of spouses upon marriage breakdown cannot be considered solely in terms offamily law. The role of the State in providing
income support, job training, housing and other benefits is clearly a related issue.
Spousal maintenance following divorce is a greater issue in the United States than
in Australia because of the wider availability of government income support in
Australia. If economic inequality of spouses is to be remedied, we must therefore
consider the extent to which the remedy is a private or public responsibility. There
are strong arguments in the Australian context that the State must bear partial
responsibility in this area because it is through the compact of the State and the
individual that the individual is able to divorce or be divorced unilaterally without
a specific penalty applying to the person whose decision it was to end the marriage.
Furthermore, as economic inequality of partners to a marriage derives primarily
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from the distribution of child rearing responsibilities, the State has a responsibility
through its interest in the reproduction and development of its future citizens.
The issue, therefore, is not whether or not the State has any responsibility for
difficulties arising as a result of the economic inequality of spouses; rather it is how
much responsibility the State has. It is a matter of the balance of private and public
responsibility. This balance is a political question and therefore it rests with the
government and the people of the day.

THE NEED FOR REFORM OF MATRIMONIAL
PROPERTY LAW
Matrimonial property law can be evaluated on three dimensions: justice, predictability and efficiency. The approach of present Australian matrimonial property
law is that justice can be best achieved if every case is considered to be unique. Thus
the law provides few guidelines and relies on the capacities of those involved to sort
out a solution based on the balance between the relative contributions of the parties
and their envisaged future needs. Inevitably such an approach scores low on the
dimensions of predictability and efficiency. Couples may bargain in the shadow of
the law but when the law itself is shadowy, they have little basis to estimate what
would be a fair result in their case.
This difficulty is overcome to some extent in Australia through the phased
nature of the legal process that people follow. Upon consulting their respective
lawyers, the husband and wife are given some idea of the possible outcomes in their
case. However, given the nature of the adversarial system in which lawyers operate,
the claims of the wife's side and the husband's side may be a long way apart. The
.gap may be narrowed and even resolved through further discussions between the
two sides, but, if not, the couple enters the Court environment.
The next phase is the Court Registrar's conference. Here, some predictability
is introduced through the impartiality ofthe Registrar and through the Registrar's
knowledge of the operation of the law in previous cases. If the dispute is not
resolved at or following the Registrar's conference, then the last resort is a full
contested hearing before a Judge. But even in this final stage, a wide range of results
is possible and the claim is made that different Judges will make different judgements. Some predictability may be achieved through deeper involvement in the
legal process, but such involvement does not ensure predictability and reduces
efficiency because of the escalation of costs. While the results of our study show that
the operation of the present system is much better than is frequently portrayed in
anecdotal descriptions, there is no doubt that the Australian system would be
improved if greater predictability and efficiency could be introduced without a
worsening of the level of justice achieved in the outcomes.
This brings us to the question of the level of justice that the Australian discretionary system achieves. This question is answered by the survey results in the
consideration of whether property divisions are in accordance with the principles
laid down by the Family Law Act. Do the results achieved represent a fair balance
of the relative contributions of each party to the marriage against their respective
future needs? In general terms, the conclusion of the study is that they do not. The
study showed that variations in contributions to household tasks and to the value
of the house and contributions through workforce participation made little or no

Directions for Law Reform and Social Policy

311

difference to the shares of property received. Contributions which did make a
difference to shares received were those related to non-basic assets such as businesses and farms, superannuation and investments. As contributions to non-basic
assets were mainly related to the activities of husbands, variations in the contributions of wives played almost no part in property divisions.
On the needs side of the equation, the only future need measured in the study
which had a significant bearing on outcomes was that of the future need of the
custodial parent in respect of the children of the marriage. Astoundingly, the future
need for income on the part of wives was not a significant factor in property
divisions even though the sample was drawn from groups where this result would
have been expected. The very strong impression is gained that as long as survival
income is available through government benefits, there is no need to consider the
impact of the malTiage partnership on the income earning potential of husbands
and wives.
The disparity of post-separation incomes is the dominant source of injustice in
the present Australian system. This is evidenced in Table 16.1 which summarises
the comparison ofpre- and post-separation incomes of men and women. Women
living alone (all older women in the study) and female-headed sole-parent families
not only suffered a major drop in income standards, they were also at great risk of
dropping into poverty. These women were rarely 'asset-rich but income-poor' as,
despite the upward economic bias in our sample, 92 per cent received property
below the limit which entitles a person to the full social security benefit. Furthermore the study conclusively confirmed that by far the most important reason for
the low income earning potential for women after separation is the disruption to
Table 16.1

Comparisons of household incomes B for the pre-separation period and the time
of interview, by family type at interview and sex of respondent
Men

Family type in 1984

Indicator
Median excess!
deficit over
pre-separation
level in dollars per week
Per cent better off in 1984
Per cent worse off in 1984
Per cent below poverty line
Per cent 0-20% above poverty
line
Per cent in various family types
in 1984

Women

couple, couple
couple. couple
no
with
sole
no
with
sole
alone children children parent alone children children parent

+$72 +$153
75
75
25
25
2
6
7

3

-$6
47
53
12
13

+$69 -$84 +$36
69
29
b
b
31 \ 71
12
41
b
3

33
20
30
ID
+ 7 per cent 'with others'

15

b

-$6
48
52
8

-$86
22
78
35

16

19

8c
5
28
55
+ 4 per cent 'with others'

Both pre-separation and 1984 incomes are adjusted using equivalence scales from the Commission of
Inquiry into Poverty (1975). Pre-separation income is adjusted to 1984 values. Incomes are net after
the payment of tax and the payment or receipt of maintenance by survey respondents.
b Not reliable due to small numbers.
c These are all older women.
a
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their workforce participation resulting from child rearing. That is, the low incomeearning potential of women is directly attributable to the division of functions
within the marriage partnership..
Ifwe take an average case from the table, where the woman has the children
and the man is living alone, the man's income standard increases by $72 per week
while the woman's falls by $86 per week, a disparity of$158 per week or $8200 per
year. Furthermore, this is a net amount after allowing for tax and for the payment
and receipt of child maintenance. As the median value of all property ofthe marriage was $50 000 for younger couples, the husband in a mere six years can account
for the total value of the property of the marriage through his superior income
standard. With an additional $8200 per year compared with his former wife, he is
better able to convert income into property through his ability to obtain and service
loans. That the study shows this income disparity to be presently unimportant in
the application of Australian matrimonial property law emphasises the need for
urgent reform.
Finally, the study showed that continued occupation of the matrimonial home
was a highly significant factor in the shares the parties received, with the person
occupying the home receiving a greater share. In the cases of wives with custody of
the children, occupation ofthe home carried even more weight than custody. Yet,
according to the Family Law Act, continued occupation of the matrimonial home is
not in itself an element which should play a part in the division of property.
It is evident that the contributions versus needs approach of Australian matrimonial property law is not operating fairly or efficiently. The question is, then, can
the law be made to operate more fairly and efficiently or, as we argue, is part of the
problem of obtai~ing just, predictable and cost-efficient outcomes inherent in the
law itself?

Fundamental Principles
Given the extent of social change, the law will need to be able to cope as best it can
with a diversity of social attitudes. The search for fundamental principles upon
which reform of family law can be based is therefore all the more difficult. Yet,
ideally the law should be derived from a set of principles. We would propose that
the following four principles should form the basis for dealing with the economic
consequences of marriage breakdown in the Australian context:
1. Marriage is a partnership of equals founded in its economic aspects upon a
functional division of co-operative labour between the spouses, the aims of
which can be both productive and reproductive.
2. An individual has an exclusive right to his or her own personal resources such as
qualifications, experience, reputation and skills both during marriage and upon
the breakdown of the marriage.
3. Parents, according to their respective financial resources, are responsible for the
support of their children who have not attained the age of 18 years.
4. If, following the equitable distribution of resources upon marriage breakdown,
an individual's resources are insufficient for his or her support or for the support
of his or her children, then the State must bear the responsibility.
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Co-operative or Relative Contributions
An implication of the first principle is that upon marriage breakdown each of the
partners should equally share in the advantages and disadvantages which have
accrued to both as a result of the functional division of their co-operative labour.
With property, this would mean that, as a starting point, all property deriving from
their division oflabour during the marriage should be equally shared. This represents a fundamental shift from present Australian law where attention is directed to
the relative contributions of each partner to the marriage. However, the first principle set out above implies that the relative weight of the contributions of each is
unimportant. What is important is that the marriage is an equal, co-operative
endeavour.
The reliance upon relative contributions of the parties to the marriage is not
only wrong in principle, it is also impractical. Analysis in Chapter 12 shows clearly
that men and women have major, possibly irreconcilable differences in their perceptions of each other's contributions to the marriage. Attempts to sort out these
differences along the lines proposed by the High Court of Australia in Mallet's case
«1984), FLC 91-507, see Chapter 1) would inevitably lead to conflict between the
parties. If the Court is to assess whether one partner's contributions are greater than
those of the other, what are the units of contribution to be used? Are we to put dollar
. values on the quality and quantity of the multiplicity of contributions that each
partner has made to the marriage? And then how much difference should a greater
contribution make to the division of property? In recognition that these questions
are impossible to answer, in Australia we confine them to the black box of judicial
discretion. Yet if our first principle is acceptable, the weighing-up of relative contributions becomes irrelevant.
A further implication of the first principle is that the specific division offunctions which has applied during a particular marriage is an outcome for which the
partners are jointly and equally responsible. Therefore there need be no investigation of the process of allocation of specific functional roles within the marriage.
In recognition of the fact that the aims of their co-operative labour are both productive and reproductive, a wife's withdrawal from the workforce to care for the
children of the marriage would be regarded as an outcome for which the partners
are jointly responsible. There would be no grounds for argument that a wife may
have been a 'poor' housekeeper or mother, or a man a 'poor' provider or father.
They instead would be jointly responsible as adults within the marriage for the
good or bad outcomes of their co-operative efforts.

Compensation for Loss of Income-earning Potential
As documented in this study, the functional division of labour within a marriage
can disadvantage one partner in respect of income-earning potential. Conventionally the function of child rearing leads to a disadvantage for the wife at the
breakdown of the marriage because she has forgone the opportunity to develop her
income-earning potential. The husband on the other hand has not suffered the
same disadvantage. The couple's joint endeavour must therefore bear the cost of
the wife's disadvantage because that disadvantage is directly attributable to their
joint productive and reproductive endeavour. Thus we do not argue in this case
that the husband has necessarily been advantaged by the division of labour. He
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may have achieved the same level of income earning if his wife had never withdrawn from the workforce and, by our second principle, he has a right to his
personal resources. Rather we argue that the marriage partnership is liable for the
disadvantage suffered by the wife.
The amount of compensation could be determined according to a table drawn
up on the basis of Australian experience of the impact on income-earning potential
of child bearing and child rearing. This table could be incorporated in the Family
Law Regulations and be updated annually for changes in money values and revised
at intervals of five years. Clearly the proposal stands or falls according to whether
such a table can be produced. Research studies (J oshi, 1984; Calhoun and Espenshade, 1986) have indicated that such an approach is feasible and we would
recommend immediate investigation of this matter in the Australian context. As
an entitlement ensuing from the division of functions within the marriage, the
amount of compensation would be immutable and post-divorce circumstances
would not alter it. The amount would be payable as part of the property settlement
as it represents a component of the settling of the economic relationship of the
partnership upon its termination. Subject to ability to pay, payment in instalments
should be considered where there is insufficient property to cover the payment of
compensation or where payment in a lump sum would involve the sale of major
income-earning assets such as businesses or farms. This approach would be similar
to that used in Lee Steere's case «1985), FLC 91-626). Although similar in practice
to spousal maintenance, payment of compensation in instalments is very different
in principle because it relates to a debt owing from the marriage partnership and not
to the notion of continuing income support by a former marriage partner. The
amount owing is determined once and for all at the time of property settlement and
therefore does not constitute a continuing dependency of one spouse upon the
other.
Some may consider the compensation notion as extreme but in the light of an
average disparity between men and women of $8200 (1984 dollars) per year in
income standards after tax and after the payment and receipt of maintenance for
children, we say that to ignore compensation is extreme.
While in principle we consider that an individual has exclusive right to his or
her own personal resources, this is not to say that compensation should not be
claimed where one party has forgone opportunities in order that the personal
resources of the other are enhanced. Like decisions regarding reproduction,
decisions to invest in one partner's income-earning capacity at the expense of the
other's income-earning capacity must be seen as ensuing from the marriage partnership. The partnership must therefore compensate the party who has experienced the loss of opportunity. Thus, there is a case for compensation where one
party has lost the opportunity to develop his or her own income-earning capacity
because he or she has provided basic income support while the other gained an
income-earning qualification, or because the couple moved location in order to
enhance the income-earning potential of one of them. We consider that the emphasis in compensation should be on the debt owed by the partnership to the party who
has forgone opportunity for the productive good of the partnership. We do not
consider that the emphasis should be upon quantification of the benefit ensuing to
the party to whom the partnership gave priority. Indeed, compensation might still
be payable even if there was no benefit to the favoured party. For example, if one
has forgone opportunity while supporting the other's futile attempt to obtain a
qualification, compensation may still apply.
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The question may be put that the concept of compensation for forgone opportunity opens a Pandora's box of possible claims extending through to the fanciful: if
I had not married and had children, I would have become a world-famous ballerina; if I had not had to support my family in my present dull job, I may have
become a successful author. Most of us carry a swag of illusions of what might have
been. Claims of this nature are, of course, next to impossible to substantiate. The
more important point, however, is that claims of this type are not consistent with
the principles that we have set out. The couple has entered a partnership for the
purposes of production and reproduction. Arguments based upon what each might
have been if they had never entered that partnership are clearly invalid. Valid
claims would be based on the notion that, having entered the partnership of marriage, one party has suffered a relative loss of income-earning potential because of
the division of roles within the partnership. In practice, we would expect that such
claims would almost always relate to child bearing and child rearing. Therefore,
property in childless marriages would normally be divided on a 50150 basis unless
there had been gifts, inheritances or property owned before marriage.

What is Matrimonial Property?
It is important to stress that any subsequent amendments to the Family Law Act
which occur as a result of the matrimonial property reference must include a broad
definition of matrimonial property. Such a definition needs to include into the
matrimonial 'pot' for division assets such as superannuation entitlements of a
spouse which may not be immediately realisable when the marriage ends, but are
nevertheless capable of valuation and therefore of division or trade-off. The inclusion of inheritances or property owned by one spouse prior to marriage would need
to be specified in the definition, on the basis that such assets were ordinarily used or
enjoyed by both spouses during the marriage. In line with our first principle, we
would reject any suggestion that a distinction should be made between the matrimonial home and any household chattels and other assets. Furthermore, the notion
of compensation for loss of income-earning potential represents an extension of the
conventional meaning of property. It extends property to include earning capacity,
superannuation and work-related fringe benefits. We are convinced that the
division of economic relationships of parties to a marriage into maintenance and
tangible property is no longer an adequate basis for family law.

Future Needs of the Parties to the Marriage
As an entitlement, compensation for loss of opportunity to develop incomeearning potential is not seen as an element in the property division which is based
upon present or future financial needs. It is therefore not to be seen as lump sum,
spousal maintenance. Respondents in this study strongly rejected the notion that
one spouse receive a greater share of property because of his or her greater need.
Rejection of post-divorce dependency of one spouse upon the other is consistent
with the near absence in Australia of spousal maintenance, other than on a shortterm, temporary basis prior to the property division. Evidence from the study,
furthermore, showed that although a variety of future needs of each party can be
considered under the provisions of the Family Law Act as valid reasons for the
variation of property rights, these future needs in fact played little part in property
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divisions. The 'future needs' approach to the division of property is rejected, not
only because it is unpredictable and subject to manipulation, but also because
people tend to see their responsibility for the ongoing support of their marriage
partner as ceasing upon divorce. Income support following divorce is thus seen in
the Australian context as a matter for the individual supplemented by the State. On
the basis .of this evidence, we would argue that upon marriage breakdown, the
obligation of one spouse to support the other should cease. As a logical
consequence, the future needs of adult parties would no longer be considered as
valid reasons for the variation of property rights.
Although from the point of view of principle, compensation for loss ofopportunity to develop income-earning potential is not seen as being based upon present
or future needs, compensation, of course, will go a long way towards meeting future
needs. We would prefer to see compensation payments as part of an integrated
scheme of income support, housing, retraining, work incentives and child care
operating in the initial years after marriage breakdown.
I

Future Needs of Children
Under the third principle, the obligation of each parent to support the children of
the marriage according to their respective capacities continues beyond the
breakdown of the marriage until the children reach the age of 18 years. Support of
children is essentially a maintenance issue, but the Family Law Act provides that
custody of a child is a relevant matter to be taken into account when considering the
appropriateness ofa property order. A majority of respondents in the study agreed
with this provision and the greater shares of property which were in fact received by
custodial parents indicated that this provision was being implemented in Australian property settlements. Furthermore, the evidence suggested that this greater
share of property was often crucial in meeting the immediate housing needs of the
children, needs which could not have been met through the mechanism of regular
maintenance payments. It was also not unusual for the custodial parent to have
obtained a greater share of the property in lieu of any future maintenance being
paid.
Given the desirability and acceptance of allocating a greater share of property
to the custodial parent, this practice should be encouraged by the recognition that
such transference of property is in fact lump sum maintenance and should therefore
be considered in the determination of ongoing maintenance payments. As reported
in this and other studies (Edwards, Harper and Harrison 1985), the system of
ongoing maintenance payments has fallen into disrepute because of the low level of
awards made by the Court and because of the high level of non-compliance with
awards. The system is in obvious need of overhaul and a proposal is already under
consideration by government to collect maintenance through the taxation system
(Family Law Council, 1985). If this were to be done through the automatic application of a maintenance formula which took no account of whether there had been
a transference of property in respect of the needs of the children, there is a danger
that present lump sum maintenance arrangements would rapidly cease. New
arrangements regarding the payment of maintenance must therefore allow for payment in a lump sum.
Indeed, there is an argument that a proportion of future maintenance payments should compulsorily be made in a lump sum given the immediate housing
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needs of the children. This is not such a radical suggestion when it is recalled that
this is in effect the way present Australian law operates in allocating a share ofthe
property in relation to the needs of the children. Various possibilities could be
considered in the light of the capacity of the property of the marriage partnership to
cover lump sum maintenance. At present, about 10 per cent of property is on
average transferred from the partnership to the wife when the wife has custody of
two children. This represents about $5000 in the average case or $5 per week per
child until the children reach age 18 years (assuming a child aged 8 and a child aged
10 years). As an example, in the case of two children aged 8 and 10 years with a
maintenance award of$30 per child per week, if one-quarter offuture maintenance
payments were to be made in a lump sum, then the amount of the lump sum would
be $7000. This would be similar to the average lump sum payment at present.
If maintenance were collected through the taxation system according to a
formula related to the non-custodial parent's income, then progressive adjustments could be made to the ongoing maintenance taking account of the lump sum
already paid. If a mandatory lump sum maintenance payment is not included as an
integral part of any new system, then voluntary lump sum maintenance should be
encouraged and credited to the non-custodial parent's account with the maintenance collection authority.
Payment of maintenance in a lump sum has implications for the State as well.
By the transference of maintenance from income into property, custodial parents
receiving social security benefits would be less likely to lose benefits under the
income test but more likely to lose benefits under the assets test. However, as the
assets test would not apply to most custodial parents even if they were to receive
maintenance in a lump sum, there would be an overall net loss to the State. On the
other hand, lump sum maintenance reduces the demand for public housing.
Further, there is an argument that a custodial parent whose housing is assured will
be more able to engage in retraining or employment. The combined costs ofhousing and child care may prevent sole-parent beneficiaries from working or retraining. If the housing cost is removed or partially removed through the payment of
lump sum maintenance, then more sole parents may seek employment. The hypothesis that reduction of housing costs may stimulate higher workforce participation
of sole parents will be able to be tested from the Institute's longitudinal study of
participants in the Victorian Government's capital indexed loans scheme. While it
is difficult to make definite statements about the relative costs and benefits to the
State of lump sum maintenance, the potential benefits are likely to outweigh the
costs.
We are inclined therefore to support a system involving mandatory lump sum
maintenance payments for children. An obvious difficulty with a mandatory
system, of course, would occur if the non-custodial parent's share of the property
was less than the mandatory component of maintenance or if payment of the component necessitated the sale of an income-generating asset. Thus provision would
need to be made for setting aside the payment of the full mandatory amount and its
substitution by increased on-going maintenance payments. Where the noncustodial parent could meet neither lump sum nor on-going maintenance payments, the State would provide child support payments at a minimum level. As
with all aspects of financial arrangements upon divorce, mandatory lump sum
maintenance could be set aside by private, mutual agreement of the parties to the
marriage. That is, mandatory lump sum maintenance would only apply upon the
application of one or both parties.
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Financial Resources
Before discussing other, less common reasons which would justify variation of
property shares from equal division, we need to consider the treatment of financial
resources such as superannuation and life insurance policies and effective control
over assets held by a company or trust.
In agreement with the present law, we would argue that these financial
resources are a form of property which should be valued and considered as part of
the total property of the marriage. Compared with more tangible assets, such
financial resources are less able to be liquidated and so the preferable approach
would be to balance off their value against the value of other assets. This approach
had been applied successfully in a number of cases in this study, but the more
normal outcome was that financial resources were ignored. Valuation of financial
resources also presents a difficulty but, with the employment of actuarial or
accounting expertise, it is our impression that this difficulty is surmountable. In the
case of superannuation, we consider that it is preferable from the perspective of a
clean break that arrangements be finalised at the time of settlement through offsetting against other assets rather than at the time the benefit is received. In some
cases, however, where the holder of the policy is near to retirement and other assets
are insufficient to offset the expected future superannuation benefit, then delay of
transfer to the time the benefit is received may prove to be the only reasonable
course of action.

Special Circumstances
Certain special circumstances would also justify the variation of property shares
from the initial equal division. Those most commonly encountered would be:
1. ownership of property before marriage or the receipt by one party of gifts or
inheritances during the marriage, and
2. damage to one partner's income-earning capacity resulting from the property
settlement itself.

Ownership of property before marriage, gifts and inheritances
A solution to the first of these circumstances, which accords with the opinions of
the divorced persons interviewed, is that the owner of property held before marriage should automatically retain the original value of the property at the time of
the marriage or, in the case of gifts or inheritances, their value at the time of receipt.
The subsequent capital appreciation of an asset of this nature would be divided
according to whether the asset was kept totally separate from the marriage partnership or whether it became part of the marriage partnership. If kept separate, the
capital appreciation would be retained entirely by the owner; if brought into the
marriage partnership, its capital appreciation from the time it was brought into the
partnership would be divided equally.
The survey evidence suggests that this is the way most divorced people view
such assets. The efficient operation of this approach implies the keeping of records .
about property owned before marriage, gifts and inheritances. While this may
represent a problem in respect of past events, there would seem to be little obstacle
to its operation once this approach became widely known within the society.
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Widespread knowledge of these conditions would also make the decision to keep
such assets separate or to merge them with the partnership an action with a clear
meaning to both partners.
The approach is also very simple to operate. If the asset has been kept separate,
the owner takes its full value; if the asset has been merged into the partnership, the
owner takes its original value. For example, where one partner before marriage has
owned the house in which the couple live, the house is 'merged into the partnership'
from the time the couple live together in it. In the vast majority of cases, there is no
need to calculate the capital appreciation of merged assets as the capital appreciation would be included in the total value of all property. The approach also allows
automatically for the effects of the length of the marriage in that the shorter the
marriage, the greater will be the original value as a proportion of the current value.
It is therefore an appropriate way to deal with property owned before marriage in
both long and short marriages and in the increasing number of remarriages.

Damage to income-earning capacity resulting from the property
settlement
This special circumstance would apply primarily where the sale or transfer of
ownership ofa business or farm as part of the property settlement would cause the
loss of a major source of income for one partner relative to the other. It would in
effect strengthen the impact of the present Section 79(4)(d) of the Act. As a matter of
principle, settlements should be encouraged which avoid the sale of incomeearning assets through the balancing off of assets against each other. It was commonly observed in this study, for example, that businesses were traded off against
the matrimonial home. However in many cases, sale or transfer will be unavoidable. This is especially likely to occur in cases where a business is jointly owned by
the marriage partners and each receives an income from the business.
The adjustment appropriate to these cases would involve compensation for·
loss of income. It is unlikely that this could be done according to a set of rules or
formulae, however, because the circumstances of each case would be highly
variable.

Exceptional Circumstances
Present Australian matrimonial property law is based on the presumption that
every case is exceptional and therefore entitlements are expressed in vague terms.
On the basis of the research in this study, we would claim that the large majority of
cases are not exceptional and could be determined using the proposals already
outlined.
There will, however, inevitably be a small minority of exceptional cases for
which the proposals outlined above will be inadequate. We would propose therefore that the law allow a litigant to argue that the circumstances in his or her case are
exceptional and that injustice would re~ult ifthese exceptional circumstances were
not taken into account. Examples of exceptional circumstances might include the
dissipation of assets of the marriage by one of the partners and the involvement of a
third party in ownership of assets.
The basis upon which judgements regarding exceptional circumstances would
be made would simply be that, in the opinion of the Court, injustice would result if
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these exceptional circumstances were not taken into account. We suggest, however,
in keeping with our general proposals, that notions of compensation for loss and
exclusive rights to personal resources should figure prominently in these considerations.

Valuations and Disclosure of Assets
The study has identified that there are presently major difficulties regarding valuation and disclosure of assets particularly where businesses are involved. In
numerous cases, respondents emphasised their frustration in not being able to
obtain fair valuation of the business or claimed that the business had been deliberately manipulated in order to reduce its value between separation and distribution. As one woman put it, wives felt outside the club of businessmen, lawyers
and accountants. Women have a very distinct sense of absence of control over
business information and little feeling that the present legal system is any help. In
fact, parties often state that they have felt pressured by the system, either by its costs
or its personalities, to give up their questioning of information provided by their
spouses. Undoubtedly their claims are often exaggerated, but probably more often
they are not. The point is that the present legal system is held in disrepute by parties
who feel the lawyers and the courts have been deluded. A few respondents were
even willing to describe how they had deluded the Court. Some respondents suggested that the Family Court should make use of independent auditors who would
investigate claims of non-disclosure or manipulation. The costs of this service
could be met by the parties equally from the proceeds of the settlement. Although
involving some cost, this would appear to be a relatively simple proposal which
may have benefits in reducing the proportion oflitigious cases and in restoring the
reputation of the legal system.

REFORM OF ARRANGEMENTS FOR THE PAYMENT OF
CHILD MAINTENANCE
This study and others (see, in particular, Edwards, Harper and Harrison, 1985, and
McDonald and Weston, 1986) have shown the deficiencies associated with
arrangements for the payment of child maintenance in Australia. These deficiencies are reflected in statistics which show that:

•

• In a substantial proportion of cases cla'ims for maintenance are not made through
the courts by the custodial parent.
• Only 25 per cent of sole custodial parents receiving a pension or benefit receive
child maintenance.
• When maintenance is ordered, amounts are generally low and rarely reflect the
non-custodial parent's capacity to pay.
• Serious problems exist with respect to the collection and enforcement of
maintenance.
• Many sole custodi.al parents and their children live in poverty.
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Reform is obviously needed· and we believe that its implementation must be
accompanied by an examination of the objectives and principles ofa child support
system.
Two major objectives and three principles have been spelled out by the Family
Law Council (1985) and by Edwards, Harper and Harrison (1985).

Objectives:
1. There must be an adequate level of support for children who do not live with
both their parents to ensure their optimal development.
2. There must be equity between parents in contributing to the financial support of
their children.

Principles:
1. Children have the right to financial as well as other support from both their
natural parents and, should those parents separate, they should have the right (as
far as possible) to have their previous standard of living maintained.
2. Parents have a continuing obligation to provide financial support for their
children according to their capacity to pay, irrespective of whether they are
living with their children and irrespective of whether new relationships have
been entered into and new responsibilities undertaken.
3. The State has the responsibility to ensure an adequate level of financial support
for children and to provide that support in such a way that the welfare of the
children is improved and parents are not discouraged from earning additional
income.

In the light of the low levels ofchild maintenance being paid, the low usage ofcourts
for maintenance assessments and the low level of compliance with maintenance
orders and agreements, recent proposals (Family Law Council, 1985) which transfer the assessment of maintenance, location of non-custodial parents and enforcement ofamounts owing from the courts to a government agency should be seriously
considered.
These proposals suggest that the agency would use a formula, based on the
number of children requiring support and the disposable income of the noncustodial parent and would deduct the amount so assessed from the income of that
parent at source. The amount deducted would then be transferred to the custodial
parent. Should the non-custodial parent's income increase or decrease the formula
would tailor the amount payable accordingly. The study by McDonald and Weston
(1986) based on respondents in this survey shows that in the vast majority of cases,
the non-custodial parent has the capacity to pay the amounts as assessed by the
Family Law Council formula.
There would need to be a right ofappeal to the Court where the operation of the
formula led to unenvisaged hardship or disadvantage because of the exceptional
circumstances of the case.
Where the non-custodial parent did not have the capacity to pay maintenance
and the custodial parent's income was low, then, as now, child support payments
would be made by the State.
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CONTRACTING OUT
In agreement with present legislation, we consider that couples should be free, by
mutual agreement, to make their own financial arrangements upon the breakdown
of the marriage. These arrangements would be in substitution of their rights under
the proposals for reform that we have made. Court endorsement of such arrangements would be obtained in accordance with the provisions of Section 87 of the
Family Law Act.
We also consider that before or at any time during the marriage, the partners to
the marriage should be able to make an agreement contracting out of the legislative
system and substituting their own financial arrangements. As such contracts have
been rare in Australia, particularly for first marriages, no information was obtained
in the study which would shed light on the efficacy of contracting out of the Act.
Nevertheless, in an increasingly diverse society, it seems that such arrangements
are likely to serve the interests of a minority of couples. Contracts would need, of
course, to be subject to strict legal safeguards against possible coercion or lack of
knowledge of the law.
The controversial issue in relation to marriage contracts is whether they can be
subsequently overturned in the light of changed circumstances. According to New
Zealand legislation, such agreements should be able to be invalidated in the light of
changed circumstances. This approach weakens the value of contracts. Most
couples who draw up a marriage contract would base their contract not simply on
current circumstances but on envisaged future circumstances. It would be desirable
that a form of contract be designed that was only invalidated by circumstances
which could not have been envisaged at the time the contract was made.
It would also need to be ensured that contracts were not used as a means to
return to the system of matrimonial fault. Contracts based on matrimonial fault,
being against the spirit of the legislation, should therefore be unenforceable.

CONCLUDING REMARKS
We believe that we have established in this book that there is an urgent need to
overhaul the financial provisions of the Family Law Act. The present system is far
too indefinite, providing a stimulus to an adversarial approach. Claim and counter
claim serve to destroy the already tenuous level of communication between the
husband and wife with consequent impact on the children. A much greater level of
predictability in the law is obviously required.
In considering that contributions to a marriage should be regarded as cooperative rather than individual, we are accepting the principles which have led to
equal division of property shares in other parts of the world. The present Australian
emphasis on individual contributions, besides being impractical, is out of touch
with the changing nature of the marriage partnership. But as Lenore Weitzman
(1985) has so clearly indicated in her recent book, equal division of property has led
to injustices in the United States because of the lack of emphasis that it places on
relative income-earning capacities. The law must therefore be designed to deal with
a diversity of partnership arrangements and our survey respondents supported this
view. But the evidence from this study indicates that the notion of compensation
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for forgone opportunity is a more desirable way of dealing with diversity than the
current contributions and needs approach. The compensation approach emphasises the importance of income-earning capacity relative to property and it is more
in keeping with a view of marriage as a joint productive and reproductive
partnership.
The present law in contrast emphasises contributions to what we have called
non-basic assets and has thus generally disadvantaged the partner who has concentrated on non-financial contributions and contributions to the basic assets of
the partnership. While the law is worded as it is, there will be a continuance of
injustice most especially in terms of the deficiency of post-divorce incomes of
female-headed, sole parent families. Not only are wives not compensated for their
loss of income-earning potential during the marriage, they are also likely not to be
receiving maintenance payments for the children in their care. Australian society
presently confines these women and their children to poverty and then admonishes
them for being poor. Furthermore, the law as it presently operates seems to disassociate fathers from their children so that, in the longer term, the well-being of
their children is no longer important to them. The small amount of information
obtained in the study on issues of custody and access and the views expressed by
parents in Chapter 15, indicate that an inquiry into issues of custody and access is
urgently required. On the economic side, however, we need a system which better
keeps women and children out of poverty and which better maintains the relationship between fathers and their children. The present situation is such that
fundamental changes to the financial provisions of the law need to be considered.
Mere tinkering at the edges will not suffice.
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