
The economic 
consequences of 
marriage breakdown 
in Australia 

A REPORT TO RESPONDENTS 
Compiled by Peter McDonald 

This paper is a summary of a study 
which forms part of the Australian 
Institute of Family Studies' Family 
Reformation project. The study is also 
part of the research program for the 
Australian Law Reform Commission 's 
review of Australia's law of matrimonial 
property, and it was planned in 
association with the Commission and the 
Family Court of Australia. The paper has 
been compiled from chapters of the book: 
Settling-up: Property and Income 
Distribution on Divorce in Australia 
published by Prentice-Hall. 



The Economic Consequences of 
Marriage Breakdown 
A summary 

Introduction 

In June 1983, the Attorney General of Australia referred the issue 
of matrimonial property to the Law Reform Commission with Terms 
of Reference which required a consideration of whether any 
changes should be made to the present law, the Family Law Act 
1975. 

In particular, the Commission was asked to consider proposals 
for equal sharing of the spouses' property. Under the present law 
when a marriage breaks down and the couple cannot agree over 
property arrangements, the Family Court is given a wide discretion 
to re-allocate all of the couple's property between them in ajust and 
equitable way, taking into account the contributions each has made 
during the marriage, whether financial or non-financial, and their 
future needs. 

Those calling for change have criticized the present system on 
the grounds that it leads to uncertainty and undue expense and that 
it does not provide clear gUidelines to those involved. It has also 
been said by some critics to disadvantage women and by others to 
disadvantage men. As there had never been a systematic study in 
Australia of the economic consequences of marriage breakdown 
and of attitudes to the present law, there was an evident need for 
information to be gathered on these issues. 

The Australian Institute of Family Studies had been planning to 
conduct a study on the economic effects of divorce as part of its 
ongoing Family Reformation Project. In discussions preceding the 
Matrimonial Property Reference to the Law Reform Commission, it 
was agreed that the Institute should focus much of this study on the 
process and impact of matrimonial property division. The study 
would thus nieet the needs of the Law Reform Commission while at 
the same time fulfilling the Institute's function to investigate 
factors affecting marital and family stability in Australia. 
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The study was funded entirely by the Institute but benefited 
greatly from input from the Law Reform Commission team and 
memhers of the Family Court. Without the co-operation of the 
Chief Judge, Justice Elizabeth Evatt, and Principal Registrar, Mr 
Brian Knox, the study would not have been possible and we are 
extremely pleased with the results of this massive cooperative 
effort. We are also grateful to the Law Reform Commission for 
providing the funds to print this summary report for public 
discussion_ My congratulations go to the Institute's research team 
for this study led by Dr Peter McDonald, and to the other staff who 
contributed so much to the writing, coding, computer analysis, 
typing and editing of this major work. 

This summary has been compiled from chapters of the book 
Settling-up: property and income division on divorce in 
Australia. Authors of chapters in the book are Kathleen Funder, 
Margaret Harrison, Peter McDonald, and Ruth Weston. Co-authors 
of individual chapters are John Schwartzkoff and Teresa Tucker. 

A study of this magnitude cannot be successfully conducted 
without the assistance of numerous people. First and foremost, wt: 
owe a great debt to the study participants who gave much time and 
oftcn, much emotion to provide the information requested. Second, 
thanks are due to our 36 interviewers and 4 coders. The smooth 
running of the study at its various stages was due to our organisers, 
Sue Girling-Butcher, Jean McCaughey and especially Sandra 
Marsden and Teresa Tucker. Professor David Hambly, Law Reform 
Commissioner was active and supportive at all stages. 

The follOWing persons provided advice or administrative 
assistance at various times: 
Law Reform Commission, Australia: 

Ann RiscIy, Deena Shiff, John Schwartzkoff and Peter Waters 
Family Court of Australia: 

Sophie Bordow, Susan McIllhatten, Roger Mackay, John Myers, 
Carmel Morfuni, and Alan Ray 

Consultants: 
Bettina Cass, Marian Dunlop, Meredith Edwards, and Sophie 
Watson 

Australian Institute of Family Studies: 
Leigh Baker, Rhonda Carrington, Sharon Craig, Mari Davis, 
Judith Foster, Simon Freidin, Cath McConville, Andrew Prolisko 
and Sonia Savannah. 

To these and the many others who have helped in the project, we 
are most grateful. 
Don Edgar 
Director 
Australian Institute of Family Studies 
Melbourne 
2 



Aims of the study 

The principal aims of the study are: 
• to examine the impact of divorce on the standards of living of 

those involved: the husband, the wife, and the children, 
• to describe the property division and the factors which 

influenced the nature of the settlement, 
• to investigate the extent to which couples, in settling their 

property matters, used the various types of legal process possible 
under the law, ranging from division of property with no inter
vention of lawyers or the Court through to a full, contested 
hearing before a judge, 

• to assess attitudes to the law and the legal procedures both in 
general terms and in relation to the particular case of the person 
interviewed, and 

• to balance the financial emphasis of the study with an assessment 
of how people felt about various aspects of their lives in the year 
before separation, in the immediate post-separation period and 
at the time of interview. 

The study concentrates on four components of standard of liVing: 
wealth (property), income, housing, and employment. A central 
hypothesis of the study is that these four components are closely 
inter-related and therefore a focus on property alone would yield a 
misleading picture. Particular attention is given to the changes in 
these measures of standard of living from the year preceding 
separation through to the time of the interview up to six years later, 
and to the extent to which these changes are modified by repartner
ing and responsibilities for children. 

Description of the sample 

In order to best meet the aims of the study within the resources 
available, attention was focused on three groups of divorced 
couples: 
• younger couples with children divorced in 1981, 
• younger couples with children divorced in 1983, and 
• older couples divorced in 1981. 
In addition, the study was restricted to couples where both partners 
had never been previously married. Essentially this implies the 
exclusion of two types of marriages - short duration marriages with 
no children and marriages where one or both partners had been 
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previously married. The selection of younger couples with children 
permits an analysis of the impact of young children on the eeonomic 
circumstances of the husband and the wife pre-and post-separation 
and, conversely, of the impact of those circumstances on the 
children. The selection of the older couples, in addition to the 
impact of children, enables analysis of the effects of long periods of 
involvement or non-involvement in the workforce. For some, long 
involvement in the workforce carries with it rights to financial 
resources such as superannuation, long-service leave and sick leave 
entitlements. The inclusion of these entitlements in property 
settlements is currently a diffieult area for the law. The names and 
addresses of couples meeting the precise selection criteria (Table 
1) were extracted from files of the Melbourne registry of the Family 
Court and letters were sent out by the Chief Judge to both husbands 
and wives in the selected cases inviting them to participate in the 
survey. The Melbourne Registry, the largest registry in Australia, 
was chosen because at the time the selected couples had divorced, 
it was the only registry in the State of Vietoria. This meant that all 
types of people, rural and urban, rich and poor were represented. 
The rural component was important because of the special 
difficulties involved in farming cases. 

Letters were sent to over 3000 people, among whom 26 per cent 
agreed to take part in the study. Rates of acceptance were higher for 
women than for men and were higher for those divorced in 1983 
than for those divorced in 1981. 

Table 1 Sample specifications for the Australian Economic 
Consequences of Marriage Breakdown Study 

Sample group 
Younger Younger Older 

Selection criteria group 1 group 2 group 

Year of divorce 1981 1983 1.981' 
Duration of marriage 5-14 years 5-14 years 15+ years 

Number of dependent children 2 2 no restriction 

Period between separation and 
divorce 12-23 mths 12-23 mths 12-23 mths 

Wife's age at separation no restriction no restriction 45-59 
Previous marital status of parties both never both never both never 

married married married 

Note: • Cases were also drawn from the second half of 1980 and the first half of 1982 
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A follow-up survey of non-respondents using registered mail 
indicated that about half the non-respondents had never received 
the initial letter of invitation because they had changed address. 
Among those who had received the invitation but did not take part, 
two main reasons were identified: either they had very little 
property and therefore thought that their cases were of little 
interest or they did not wish to talk about their divorces for reasons 
of privacy. 

Participation in the study is therefore somewhat biased towards 
less mobile people, for example, those remaining in the matri
monial home, and towards persons of higher socio-economic status. 
These biases were confirmed by analysis of the characteristics of 
the respondents. A methodology was developed which adequately 
corrects the bias towards persons remaining in the matrimonial 
home_ The bias towards persons of higher socio-economic status 
cannot be corrected but conclusions have been based on analyses 
which take account of the interview respondent's status. This is 
possible because while persons of lower socio-economic status are 
under-represented in the survey, they are present in sufficient 
numbers for conclusions to be drawn about their behaviours. 

In all, 825 interviews were conducted consisting of 369 men and 
456 women and including 128 husband-wife couples. Interviews 
were carried out from May to August 1984. 

Break up and reformation of families 

The decision to separate was made mostly by the wife in 57 per cent 
of cases, mostly by the husband in 25 per cent of cases and in almost 
all the remaining cases the decision was made jOintly. These 
percentages were similar for both the younger and older groups 
although the decision was a little more likely to have been made by 
the husband among the older couples than among the younger 
couples. The person who had made the decision to separate was 
much more likely to have also been the one to leave the matrimonial 
home_ This was particularly the case for husbands. One-third of 
wives whose decision it was to end the marriage, themselves 
remained in the matrimonial home in the initial period of 
separation. Overall, among the younger couples the wife remained 
in the house in 51 per cent of the cases and the husband in 41 per 
cent, while among the older couples, husbands and wives were 
equally likely to have remained in the house (each 43 per cent). In 
the remaining instances, either both left the house or both stayed 
(separation under one roof). The conventional view that it is the 
husband who leaves the house is clearly not supported. 
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Among the younger couples, the wife had custody of both 
children in the first three months in 83 per cent of cases, while the 
husband had custody of both in only 8 per cent of cases. In the 
remaining cases, custody was split or the children were living with 
other people, usually relatives. Where the wife had custody of both 
children in the initial period following separation, she remained in 
the matrimonial home in only 58 per cent of cases. Husbands with 
custody remained in the house in 87 per cent of cases. Overall, the 
children of younger couples left the matrimonial home at 
separation in 43 per cent of all cases. By the time of the interview, 
the children were no longer living in the former matrimonial home 
in 67 per cent of cases from the younger group divorced in 1983 
(roughly 3 years after the separation) and in 77 per cent of cases 
from the younger group divorced in 1981 (roughly 5 years after the 
separation). Quite clearly divorce is not just a matter between 
husbands and wives; there are substantial effects for children as 
well. 

About half of both younger men and women who moved out at 
separation moved into new accommodation of their own while 
about 30 per cent of the women and 20 per cent of the men moved in 
with relatives, usually their parents. The remainder moved in with 
friends or new partners or shifted about. Naturally, older persons 
were less able to move in with their parents and so most of those 
moving out moved into accommodation of their own. Among all 
groups, it was the older men who were most likely to have moved in 
with new partners at separation. 

Among the younger group divorced in 1983, 45 per cent of the 
men and 35 per cent of the women had repartnered by the time of 
the interview. For the younger group divorced in 1981, the 
corresponding percentages were 59 per cent for men and 43 per 
cent for women. Thus if repartnering occurs, it tends to take place 
at an early stage. Among the older group, 44 per cent of the men and 
15 per cent of the women had rcpartnered. Rates of repartnering 
were higher for younger women of lower socio-economic status 
than for other women. No such tendency was evident for younger 
men but, among older men, repartnering rates were much higher for 
men of higher socio-economic status. The majority of those who 
had repartnered had in fact remarried, but in the early period 
following separation, the younger women who had repartnered 
were more likely to be in de facto situations. In relation to the 
distribution of property, 17 per cent of persons remarrying did so 
before property was divided while 35 per cent remarried in the 12 
months follOWing the distribution of property. These matters of 
timing clearly call into question the consideration of repartnering 
status as a factor of relevance in the division of property. 

By the time of the interview about 40 per cent of both men and 
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women from the younger group divorced in 1981 were once again in 
the same family status as they were in before separation - that is, 
they were living with partners and children. For the women, the 
children were almost always their own; for the men, the children 
were for the most part children of their new partners. Almost all the 
remaining women were living with their children in sole-parent 
families (58 per cent of all younger women) but the remaining 
younger men were living in a variety of circumstances: alone (21 
per cent), as sole parents (11 per cent) and with others (9 per cent). 
Only 18 per cent of the older men and 5 per cent of the older women 
were living with partners and children at interview. Instead, they 
were living alone (men, 46 per cent; women, 28 per cent), with 
partners only (men, 22 per cent; women, 19 per cent), with their 
own children (men 13 per cent; women 52 per cent) and with others 
(men, 1 per cent; women,S per cent). 

As shall be shown below, family reformation had an important 
bearing on standards of living and on well-being in general. 

Changes in housing 

At separation, about 10 per cent of older couples and 20 per cent of 
younger couples were renting or otherwise did not own their 
houses. The majority, 66 per cent of younger couples and 50 per 
cent of older couples, lived in jOintly-owned, mortgaged houses. 
About 25 per cent of the older couples and 8 per cent of the younger 
couples fully and jOintly owned their houses. Ownership by one 
partner only was not common but was much more frequent for the 
older group than for the younger groups. In these cases, the houses 
were almost always owned by the husbands alone. 

The median value of the matrimonial home at the time of 
distribution was about $45000 for those divorced in 1981 and 
$50 000 for those divorced in 1983. For the older couples, amounts 
owing on the house were small so that their equity in the house was 
about $40 000 on average. The median equity in the house for 
younger couples (both 1981 and 1983) was around $30000. The 
equity in the house represented between 50 and 90 per cent of the 
couple's total wealth except, of course, for those who did not own 
the house. 

At distribution, the house was sold in about 35 per cent of cases, 
transferred to the wife in about 35 per cent of cases and transferred 
to the husband in 20 per cent of cases. For the remaining 10 per 
cent, ownership of the house was unchanged at distribution with 
either the husband or the Wife, in roughly equal proportions, 
remaining in occupation. The house tended to be sold when the 
mortgage was high and the equity low or when the house had a very 
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high value. The house was transferred to either the husband or the 
wife overwhelmingly in accordance with whoever had remained in 
the house at the time of separation. 

Changes in housing were examined according to three divisions 
of the sample: cases where the respondent remained in the 
matrimonial home until the time of the interview, cases where the 
ex-spouse remained in the home until the time of interview, and 
cases where the house was sold at distribution. Where the 
ex-spouse remained in the marital home or where the house was 
sold, 60 per cent of survey respondents, either men or women, were 
by the time of interview living in houses owned or mortgaged by 
themselves, by their new partners, or jointly with their new 
partners. Thus 40 per cent had dropped from the category of home 
owner. Given the upper socio-economic bias of the sample, the real 
drop out of home ownership is likely to be somewhat higher. 

Among those still living in the matrimonial home, involvement of 
new partners in ownership was negligible. This was primarily due to 
the fact that only small proportions in this category had in fact 
repartnered (11 per cent of women and 29 per cent of men). Even 
so, even where repartnering had occurred, the home generally 
remained in the name of the respondent only. Among those not now 
living in the matrimonial home the situation was quite different. 
Much higher proportions had repartnered (49 per cent of women 
and 70 per cent of men) and ownership of the house was very much 
more likely to be shared with the new partner or to entirely belong 
to the new partner than was the case with respondents who were 
still in the matrimonial home. 

Almost 50 per cent of those who retained the matrimonial home 
reported an increase in its value between distribution and interview 
of over $10000. This is consistent with large rises in property 
values in Victoria in 1984, but more importantly, it indicates the 
high potential for capital gain accruing to the party who retains the 
matrimonial home. 

Among those who left the matrimonial home but were once again 
in a home ownership situation at interview, about half had 
experienced a decrease in the value of their housing (in real terms, 
a substantial decrease) while the remainder had experienced rises 
even greater than those for persons who remained in the matri
monial home. These patterns applied for both men and women. Of 
course, interpretation of changes in values of housing for those no 
longer living in the matrimonial home is almost certainly plagued by 
the vagaries of personal choice; a home of lower value may be 
chosen because it is smaller, more conveniently located, or has 
other features which appeal. Indeed 30 per cent of those who had 
experienced a decline in the value of their housing considered their 
new housing to be better than they had had before separation. 
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In the financial reorganization involved in disposition of 
matrimonial homes and purchase of new housing, men usually end 
up with higher mortgages on their houses than women have. This 
may relate to their greater ability to obtain loans from financial 
organisations. For example, 26 per cent of men compared with 12 
per cent of women lived in houses with mortgages exceeding 
$30000 at the time of the interview. Around 40 per cent of men 
compared with 31 per cent of women experienced increases in the 
levels of the mortgages of the houses in which they were living. 
Again, however, it is not possible to gauge the extent to which these 
changes were a matter of choice or necessity. 

The final measure of housing standard to be discussed is the cost 
of housing at the time of the interview. Costs can be viewed in 
absolute terms, as a percentage of income or as a percentage of 
income weighted to take account of needs based on family type. 
Furthermore, the analysis could be based on costs paid by the 
individual or costs paid by the household. All these options are 
addressed in the full report of the study; here only household 
payments as a percentage of household income adjusted for 
household composition will be considered. This measure indicates 
that the percentages of different groups of formerly divorced 
persons paying more than 2S per cent of their adjusted incomes on 
housing were 16 per cent for younger men, 30 per cent for younger 
women, 3 per cent for older men and 10 per cent for older 
women. 

As a final comment, it was found that among women who were 
renters at the time of interview, personal payments for housing 
represented more than 2S per cent of personal income in S6 per 
cent of cases. 

Changes in household income 

Measures of income were obtained in the survey for two points in 
time, immediate1v before the separation and at the time of the 
interview. Clearly, estimates of income in the past are not easily 
recalled and so special techniques were used to aid recall. Despite 
this, 16 per cent of men and 24 per cent of women failed to give 
estimates of household income for either or both the pre·separation 
period and the time of interview. The following analysis refers only 
to the remaining cases in which complete information was pro
vided. The household income distributions reported by men and by 
women for the pre-separation period were very similar which 
stands as a validation of the data. 

Income values are net (after tax) income per week measured in 
1984 dollars. Regular maintenance payments claimed to be paid 
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out were subtracted from the payer's household income in 1984 
while maintenance received was added to the receiver's household 
income. No allowance was made for occasional payments, such as 
school fees or special lessons, relating to children. Fifty-three per 
cent of men said they paid maintenance and 53 per cent of women 
said they received maintenance. Both men and women reported a 
median maintenance level of $40 per week ($20 per child). 
Maintenance payments represented 13 per cent of the personal 
income of men who paid maintenance and 25 per cent of the 
personal income of women who received it. 

Household income levels dropped for all groups between 
separation and the time of the interview. The drop was least for the 
younger men at 7 per cent. This was the net result of loss of their 
former wives' incomes, gain of new partners' incomes and change in 
their own incomes. The younger women experienced a drop in 
household income of 30 per cent for those divorced in 1981 and 37 
per cent for those divorced in 1983. The difference may reflect the 
greater level of repartnering which had occurred by 1984 among 
those who divorced earlier. 

For the older men, household income dropped by 24 per cent and 
for older women by 47 per cent. In addition to the factors 
influencing the incomes of the younger respondents, the incomes of 
older respondents are affected by retirement in some cases. 

The drop in income was greatest for those with the highest 
incomes prior to the separation but the drops were not sufficient to 
balance or reverse the previously existing income differences. 

When household income in 1984 is related to repartnering status, 
it emerges that the incomes of single women were only 50 per cent 
of their pre-separation, household income level. This result applied 
to both older and younger women and also to those divorced in 
1981 and 1983. The latter finding suggests little improvement over 
time in the incomes of women who remain single after divorce. 
Younger single men retained approximately 80 per cent of their 
pre-separation income levels while older single men indicated 
incomes that were 62 per cent of those estimated for the pre
separation period. Repartnering, on the other hand, appeared to 
restore household incomes to at least the pre-separation level. 

These comparisons of household incomes are somewhat limited 
because they do not relate income to needs. Clearly a family 
consisting of two adults and some children has a greater 
requirement for income to meet basic needs than a household 
consisting of a single adult. To overcome this problem, equivalence 
scales used by the Commission of Inquiry into Poverty (1975) were 
applied to recorded household incomes to convert to a single 
standard which can be compared for households with differing 
compositions. For example, the 'standard family' with a rating of 
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1.0 consists of a couple both aged less than 40 with a son of school 
age and a daughter of pre-school age. Only one of the couple is 
employed. All other families are then given ratings relative to this 
'standard family'. For instance, a 35 year old employed man living 
alone obtains a rating of 0.55. This implies that such a man requires 
55 per cent of the income of the 'standard family' to experience an 
equivalent living standard. Two equivalence ratings were derived 
for each respondent: one relating to the pre-separation household 
and the other to the household at the time of interview. It was thus 
possible to develop estimates of the transitions in standards of 
living experienced by the survey respondents as a result of changes 
in both household income and needs. This was done in terms of an 
'income-needs' difference for the two points in time, that is, the 
extent to which household income in 1984 was greater or less than 
that required to meet the same income level experienced in the last 
months prior to separation. The results of this analysis are shown by 
family type and sex in Table 2. 
The values of the median excess or deficit of the income-needs 
difference show that men were either better off in 1984 or at about 
the same level as they were pre-separation. Those at the same level 
were those who had returned to the same family type as they had 
before separation, a couple with children. Men living alone were 
$72 per week better off, sole-parent men were $60 per week better 
off, and men who had repartnered with no children present were 
$149 per week better off. 

Women also were at roughly the same income level as pre
separation if they had repartnered with children present. They were 
slightly better off if they had repartnered with no children present 
but they were conSiderably worse off if they were living alone (all 
older women) or if they were sole parents. Remember in arriving at 
these measures that maintenance paid has been subtracted and 
maintenance received added to household income. Thus 
maintenance payments fail by a long way to compensate women 
who remain single, and maintenance paid by men does not, in 
general, lead to a decline in their income standards. 

The median values shown in Table 2 give an average picture. 
Table 2 also shows the percentages who were better off or worse off 
in 1984 by sex and family type in 1984. These show that even 
among the categories of men who in average terms were better off in 
1984, about a quarter were in fact worse off; likewise, among the 
women who in average terms were much worse off in 1984, about a 
quarter were better off. Thus while averages provide the broad 
underlying trends, there is considerable individual variation. 

The above measures of relative changes in household income 
standards need to be supplemented with a comparison of the 
absolute levels of economic welfare of the sample and the general 
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N Table 2 Comparison of household incomes (a) for the pre-separation period and the time of interview, by 

family type at interview and sex of respondent. 

Sex of respondent Men Women 

Couple, Couple Couple, Couple 
no with Sole no with Sole 

Family type Alone children children parent Alone children children parent 

Indicator: 

Median excess/deficit over pre-separation 
income level in dollars per week +$72 +$149 -$4 +$60 -$84 +$8 -$4 -$78 

Percent better off in 1984 75 74 49 69 29 (b) 49 23 
Percent worse off in 1984 25 26 51 31 71 (b) 51 77 

Percent below poverty line 6 2 12 11 41 (b) 8 34 
Percent 0-20% above poverty line 7 3 12 6 15 (b) 16 19 

Percentage in various family types in 1984 33 20 31 12 8 5 28 57 
+ 4 per cent 'with others' + 2 per cent 'with others' 

Notes: (a) Both pre-separation and 1984 incomes are adjusted using equivalence scales from the Commission of Inquiry into Poverty (1975). 
Pre-separation income is adjusted to 1984 values 

(b) Not reliable due to small numbers 



community. This can be done by reference to poverty line 
estimates. The poverty line measures used were those of the 
Commission of Inquiry into Poverty up-dated to 1984. The results 
are also shown in Table 2. 

Women living alone (all older women) and female-headed 
sole-parent families not only suffer a major drop in income 
standards, they also are at great risk of dropping below the poverty 
line or into the 'rather poor' category, that is less than 20 per cent 
above the poverty line. In the general community in 1981-82, 57 
per cent of sole· parent families were estimated by the Institute of 
Family Studies to be below the poverty line, a percentage higher 
than that for female respondents in the survey. This difference may 
be due to the upper socio-economic bias of the sample. The 
comparison suggests, however, that the drastic levels of poverty 
recorded for women in the survey are, if anything, on the 
conservative side. 

In summary, it appears that repartnering is an effective income 
adjustment strategy for women. For men, however, the absence of 
children appeared to have the greatest impact on their living 
standards. These results indicate that in most cases, the man retains 
the major income-earning asset of the household while the woman 
retains most of the costs of raising children. As a footnote, however, 
it should be mentioned that among men who had improved their 
income levels relative to needs by more than $100 per week, 56 per 
cent indicated that the decision to separate was mainly made by 
their wives. Conversely, 55 per cent of women who had income 
deficits of more than $100 per week had themselves made the 
decision to separate. Of course, a decision to end the marriage is 
not equivalent to being 'the one to blame' for the break up of the 
marriage. Thus it seems that many women preferred to suffer a 
decline in living standard than to endure the problems associated 
with their marriages. 

The reasons for low incomes among women 

Three groups of women were identified on the basis of the personal 
incomes they earned immediately prior to separation: those who 
were financially dependent on their husbands; those who were 
supplementing their husbands' earnings; and those who appeared 
to have personal incomes that enabled at least marginal inde
pendence for themselves and two children. 

At the time of separation, the 'dependent' women tended to have 
relatively young children and husbands with higher incomes 
compared with the other two groups. The 'independent' women had 
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typically passed the stage where child rearing responsibilities are at 
their peak, but were faced with the higher costs of older children. 
The less typical women in this group who had pre-school children 
had higher incomes than other 'independent' women. The 
'supplementary' women in terms of ages of children were a more 
balanced group, but their husbands tended to have lower incomes 
than the husbands of women in the dependent group. The 'supple
mentary' group thus ranked lowest in terms of pre-separation 
household income adjusted for needs. The 'dependent' group was 
next with the highest ranking being the 'independent' group. 

Women from all three groups who had repartnered by the time of 
the interview for the most part had adjusted household incomes 
more than 20 per cent above the poverty line. The same situation 
applied to single women in 1984 who had had 'independent' 
incomes at the end of their marriages. On the other hand, two-thirds 
of women who were single in 1984 from both the 'dependent' and 
the 'supplementary' groups had household incomes beneath the 
level of 20 per cent above the poverty line. In other words, the vast 
majority of women who were not earning independent incomes just 
prior to separation and who had not repartnered were poor. 
Three-quarters were receiving Social Security benefits. Further
more, many of the women who were earning supplementary 
incomes prior to separation were no longer working in 1984 
presumably because of the costs of child care and because of the 
poverty traps associated with the Supporting Parent's Benefit. 
Ironically, women who had supplementary incomes before 
separation who had repartnered by 1984 had, in fact, increased 
their labour force participation. 

The above analysis is based on comparisons between different 
types of women. A more fundamental reason for the relatively low 
income-earning capacity of women is found through comparison of 
the work histories of men and women in the survey. A very detailed 
examination of men's and women's work histories showed: 
• Women were segregated in clerical occupations compared to a 

wide range of occupations for men; 
• Men were distinctly upwardly mobile in terms of occupational 

mobility tending over time to move into managerial or adminis
trative positions from their beginnings in trade, clerical and 
manual work; 

• Women were more static in occupational progression with 47 per 
cent beginning in clerical jobs and 45 per cent having a clerical 
job as their last jobs. Some moved up into professional jobs but 
others had moved down to service and manual jobs; 

• Continuous workforce participation was the dominant pattern 
for men. Among the older men, with long work histories, 79 per 
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cent had unbroken work histories. Very few men had repeated 
breaks from work; 

• Only nine women reported uninterrupted work histories. The 
most common pattern was for women to have had one break, but 
among the older women, one-third had had three or more breaks. 
Fifty-one per cent of younger women and 40 per cent of the older 
women had not returned to work after the first break; 

• Women left the workforce predominantly to meet the needs of 
their children; 

• Men were more likely to have furthered their education during 
the marriage and men's further education was much more likely 
than women's to have led to career mobility; 

• Almost all women (83 per cent) had worked part-time at some 
point compared to only 4 per cent of men; 

• Nearly half the men reported continuous rises in the level of 
responsibility in all jobs held; 30 per cent had modest rises and 20 
per cent essentially no increments; 

• For women, discontinuity of work is associated with diminished 
rises in responsibility in the jobs they held; 

• Qualifications and the proportion of the marriage spent outside 
the workforce had highly significant, independent influences on 
the level of income of women who were still single in 1984. 

The power of time spent at home caring for children to depreciate 
income-earning potential is amply demonstrated. It is almost 
always women who perform this function. The cost to them is 
realized in a very definite way at divorce. 

Levels of wealth and types of property held during 
marriage 

The median values of wealth were around $50 000 for the younger 
couples and $95 000 for the older couples. About 40 per cent of the 
younger couples had less than $40 000 compared with only 10 per 
cent of the older couples. The wealth levels reported by men and 
women were quite similar, a rough validation measure for the 
accuracy of the data. 

Four types of assets were held by the majority of couples: bank 
accounts (90 per cent), equity in houses or flats (82 per cent), 
furniture (99 per cent), and cars (97 per cent). In later discussion, 
these four asset types are combined under the heading, 'basic 
assets'. All other asset types are referred to as non-basic assets. 
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Among the non-basic assets, in just over 20 per cent of cases there 
was a business involved, about 55 per cent had superannuation 
policies and about 50 per cent had life insurance policies. About 50 
per cent of younger couples and 60 per cent of older couples also 
had 'other' assets with a value exceeding $1000. These included, in 
order of frequency: land and other real estate; jewellery; shares, 
bonds and other investments; artworks, books, records, antiques 
and other collections; boats; musical instruments; caravans and 
camping equipment; and equipment related to hobbies or specialist 
household activities. 

On the other side of the balance sheet, liabilities, about 70 per 
cent of younger couples and 50 per cent of older couples had house 
mortgages, around 20 per cent had money owing on cars, and about 
10 per cent had debts against each of furniture, businesses and 
'other' assets. Finally, about 40 per cent of younger couples and 20 
per cent of older couples had 'other' liabilities consisting primarily 
of personal loans and bank overdrafts or major debts on credit 
cards. 

Median values of the individual asset and liability types were 
consistently reported by men and women with a few important 
exceptions. Both younger and older women valued superani1Uation 
policies at three to four times the values given by men while among 
older couples men reported higher values for businesses and farms. 
Younger men reported similar values to women for businesses but 
claimed higher levels of business debt than the women did. In these 
instances of differences reported for businesses, there may be some 
random element related to the small number of cases involved. With 
the exception of superannuation policies, therefore, values of 
assets reported by men and women were remarkably similar. 

Values of superannuation policies are quite problematic. Most 
often, respondents were not able to give any valuations, either 
cash-in values or maturity values. Almost all, however, provided 
information on the length of time the policies had been held. When 
values were provided by respondents, they were either valuations 
actually used in the case at distribution or rough estimates of the 
cash-in values of the policies. Where superannuation values were 
not stated, the values were estimated from an equation which 
related value of policy to the number of years of operation of the 
policy. The equation was derived by linear regression using the data 
from respondents for whom both the value of the policy and the 
time of operation were given. Separate equations were derived for 
each sex so that any sex difference in reported values would remain 
explicit. As 'real' values of superannuation policies will tend to be 
greater than cash-in values and as men are likely to have a much 
better idea of the values of their policies than their wives have, in 
the aggregate analysis, we had made the rough assumption that a 
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fair valuation of superannuation policies lies half way between the 
values given by men and the values given by women. 

Couples generally had only very small fractions of their assets in 
liquid form, that is, in bank accounts. This means that at 
distribution, exchange of property for money in the bank is almost 
never an option. 

For most couples, basic assets constituted a sizeable proportion 
of their wealth. For about 50 per cent of the younger couples and a 
third of the older couples, basic assets made up 80 per cent or more 
of their total wealth. On average, basic assets made up 70 per cent 
of the wealth of younger couples and 60 per cent of the wealth of 
older couples. 

Ownership of property during marriage 

The broad picture is that basic assets are owned jointly while 
non-basic assets are either jointly owned or owned by the husband. 
Among the basic assets (and liabilities), there are two exceptions. 
Cars are rarely jointly owned and are twice as likely to be owned by 
the husband as by the wife. 'Other' liabilities, also classified in the 
basic category, have a mixed distribution of 'ownership' with about 
40 per cent in joint names, 40 per cent in the husband's name and 
20 per cent in the wife's name. 

Over 70 per cent of couples had joint bank accounts. Older 
couples and women were more likely to have individual bank 
accounts. 

Among the non-basic assets, businesses were slightly more likely 
to be jointly owned as owned by the husband among the younger 
couples but the reverse applied among the older couples. 
Superannuation policies were overwhelmingly related to the 
husband's job. Among the 'other' assets, joint ownership 
predominated in only one type, land and other real estate (about 
two-thirds jointly owned). Among the remainder, husbands were 
about twice as likely as wives to own other real estate. Wives, of 
course, predominated in ownership of jewellery but this was the 
only category to which this applied. Husbands predominated in 
ownership of boats, caravans, sporting and hobby equipment, 
artwork and other collections and vehicles such as motor cycles and 
off-road vehicles. 

In aggregate terms, including superannuation, among younger 
couples 70 per cent of wealth was owned jointly, 25 per cent by 
husbands and 5 per cent by wives while among older couples 55 per 
cent was owned jointly, 35 percent by husbands, and 10 percent by 
wives. 
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Percentage shares of property distributed on 
divorce 

The shares presented here are shares received on settlement of the 
total property owned by husbands and wives irrespective of 
whether one may have had a special claim to the property because 
of ownership before marriage or inheritance. In fact where 
information was collected on these topics, that is for houses and 
businesses, ownership before marriage was rare but contributions 
through inheritances were not insignificant. Given the difficulty of 
estimating the values of superannuation, results are given both 
excluding and including the estimated values of superannuation 
and life insurance policies. 

When superannuation is excluded, the older husbands and wives, 
at least in aggregate terms, report rather consistently on the 
percentage shares received with the average share going to wives 
being 56 per cent as reported by women and 59 per cent as reported 
by men. The younger couples were not in such close agreement, 
with the average share going to wives being reported as 55 per cent 
by women and 64 per cent by men. Inclusion of superannuation and 
life insurance policies pushes the average share going to wives 
down by about 10 percentage points according to women and by 
about 5 percentage points according to men for both younger and 
older couples. Thus whether the husband's or the wife's valuation 
of superannuation is used, inclusion of superannuation has a very 
significant effect on overall shares. It is also important to note that 
this conclusion applies equally to the younger couples as to the 
older couples. 

The significance of superannuation is also evident in Table J 
which shows the distribution of the wife's share of property based 
on the average of men's and women's reports. The most important 
feature of this table, however, is the very wide range of shares going 
to the wife. There is a popular notion that shares are in proportions 
varying between 40 and 60 per cent. This table shows that only 34 
per cent of younger couples and 44 per cent of older couples fall in 
the 40 to 60 per cent range. The implication of this finding is, of 
course, that any shift in the law to a regime of equal shares would 
make a big difference to the results prevailing under the present 
system. 

When assets are split into basic and non-basic categories, it 
emerges that on average, wives receive about two-thirds of the 
basic assets according to both men and women. In this calculation, 
cash transfers between the partners are included as a basic 
component because they relate primarily to transfer of ownership 
of the matrimonial home. Women's shares were therefore very 
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Table 3 Estimates of wife's share of property based on the 
average of men's and women's reports 

Younger respondents Older respondents 

Excluding Including Excluding Including 
super and super and super and super and 
life policies life policies life policies life policies 

Wife's share % % % 0/0 

0-20% 7 8 3 6 
20-39% 13 22 13 26 
40-59% 33 35 45 43 
60-79% 24 21 20 14 
80-100% 23 14 19 11 

Total 100 100 100 100 
Mean percentage to wife 60 53 57 50 

heavily in the form of basic assets with around 90 per cent of their 
shares on average being basic assets. 

Determinants of the wife's share 

An intensive investigation was made of a large number of 
characteristics which might have influenced the share received by 
the wife. The effects of these characteristics upon property division 
were examined both independently and in association with other 
characteristics using multivariate analysis. Most characteristics 
examined had no significant effect on the division. These included 
the husband's occupation, the wife's education, the proportion of 
time during the marriage that the wife had been employed, the 
pre-or post-separation income status of the Wife, relative 
contributions to household tasks, relative contributions to the 
value of the house, and the type of legal process used. 

Three characteristics, however, emerged as strong and 
consistent determinants of the wife's share even after the effects of 
other characteristics were taken into account. These were custody 
of the children, the percentage that basic assets represented of total 
wealth and occupation of the matrimonial home in the initial period 
following separation. The custodial parent tended to receive a 
greater share but the additional share that the wife received if she 
was the custodial parent was much less than the share she lost if her 
husband was the custodial parent. The wife's share declined as the 
level of non-basic assets as a proportion of total wealth increased. 
As the percentage of non-basic assets was closely related to the 
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overall level of wealth, this also meant that the higher the level of 
wealth, the lower was the wife's share. Finally, the person who 
remained in the matrimonial home tended to receive a greater 
share than the one who left. On average, continued occupation of 
the matrimonial home led to an increase of between 15 and 20 
percentage points in the share that a person received. 

The effect of continued occupation of the matrimonial home is 
quite surprising when it is considered for the younger couples in 
conjunction with custody. If the wife stayed in the house and had 
custody of the children, her share was about 8 percentage points 
above the average share for women. If she left the house and had 
custody her share was about 6 percentage points below the general 
average for women. If she left and her husband had custody, her 
share was 18 percentage points below the general average. 

Several interpretations of these findings can be made. First, basic 
contributions to the marriage, whether they be financial or 
non-financial appear to balance out and have no impact on the 
division. Second, the only factor falling under the general rubric of 
the 'future needs' of parties which is taken into account is the needs 
of the custodial parent. Third, a high proportion of non-basic assets 
going to the husband indicates either that he was seen to have made 
a greater contribution to non-basic assets which was not balanced 
by any contribution by the wife, or that the non-basic assets were 
seen to be more in the realm of personal assets of the husband not 
subject to division. Fourth, initial occupation of the home may 
increase one's chances of getting a greater share overall because 
the equity in the home constitutes a large slice of property in most 
cases. This may mean that the person who has left may concede or 
the Court may concede that the occupant of the house cannot raise 
the money to totally compensate the one who has left. An 
alternative, more subtle possibility is that departure from the 
matrimonial home is usually associated with having made the 
decision to end the marriage. Persons leaving may therefore 
concede more in order to buy out of their marriages or because they 
see themselves as the 'guilty party'. Alternatively, parties 
remaining may press for more because they see themselves as not 
being responsible for the ending of the marriage. This latter 
interpretation is supported to some extent by the fact that even 
when the house is ultimately sold at distribution, the one who 
remained in the house initially after separation benefited by about 
8 percentage points of the overall property. This, however, cpuld 
also merely indicate that at distribution, this party has a need for 
new housing because the matrimonial home is to be sold. 

Respondents were also asked directly whether custody of the 
children had had any bearing on the distribution of property. More 
than 50 per cent of the younger respondents said it had. 
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Superannuation and other special problems 

The vast majority of superannuation policy holders (90 per cent) 
were members of employers' schemes, most policies matured at age 
60 or 65 and most stated that the policies had some lump sum 
component. In most cases, the length of the marriage was greater 
than the number of years that superannuation had been held. As 
such, superannuation has a relevance in divorce negotiations 
because it has been a drain on the finances available to the 
marriage. Despite this, where a superannuation policy was 
involved, it was taken into account in the property division in only 
46 per cent of cases according to older men and 39 per cent 
according to older women. This was even less likely to have been 
the case for younger respondents with 38 per cent of the men and 20 
per cent of the women stating that superannuation had been taken 
into account. Where existing superannuation had not been taken 
into account, in three-quarters of cases the respondent had never 
received any advice from anyone that superannuation might be 
relevant. 

Despite this rather negative picture, there were numerous cases 
where superannuation had apparently been successfully incor
porated in the settlement, not so much in terms of a precise and 
rigorous estimate of its value but rather as a less precisely esti
mated balancing factor. 

The arguments for consideration of superannuation in property 
and financial settlements are very powerful. It is usually of 
sufficient magnitude to make a real difference to property division 
even among the younger respondents and sufficient assets usually 
exist to offset the value of superannuation. In most cases, an 
increased share of the equity in the matrimonial home could be 
balanced off against superannuation. The difficulty is that poliCies 
are usually not immediately realizable and in some cases they could 
be described as remote future benefits. Furthermore, super
annuation schemes are so numerous and diverse that it is difficult to 
produce an appropriate system of valuation. In the end however, 
this difficulty should not be used as an excuse to ignore 
superannuation as now occurs in a majority of cases. There seems 
to be no valid reason that superannuation presently plays a major 
role in some cases yet is totally ignored in others. 

Some other problems emerged in relation to particular types of 
assets. Like superannuation, life insurance policies were often 
ignored in settlements. Here there was no problem with valuations 
and there was some evidence that poliCies having the former spouse 
as benefiCiary were surrendered to provide ready cash. The need 
for ready cash also led in 30 per cent of all cases to one party taking 
all of the funds in joint accounts without any discussion or 
agreement. 
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A stereotype often drawn is that because the car or cars are in the 
name of the husband, he either retains the one car or takes the 
better of the two cars. This stereotype was confirmed by the survey 
data. 

Both men and women reported that they themselves had taken 
responsibility for 'other' liabilities which were in joint names. This 
almost total inconsistency of reporting by men and women suggests 
that the person who managed to evade responsibility for ajoint debt 
also managed to evade mentioning the fact in the interview. 

Businesses and farms 

About a quarter of all cases in the study involved a business or farm. 
The husband had some involvement in the ownership of the 
business in 95 per cent of cases compared to about 60 per cent of 
cases where the wife was involved in the ownership. Third parties, 
usually partners of the husband or members of the husband's 
family, were part-owners in only one quarter of the reported 
businesses and farms. According to the type of business, the wife 
had no share of ownership in 34 per cent of farms, 44 per cent of 
manufacturing, construction, or transport businesses, 25 per cent 
of retail or wholesale businesses, and 53 per cent of financial, 
service, or professional businesses. 

The association of businesses with husbands was further 
confirmed by the fact that in the vast majority of cases husbands 
worked full-time in the business in a managerial capacity. In 
three-quarters of the cases, women claimed that they had worked in 
the business, but only half the husbands acknowledged that their 
wife had worked in the business. Roles of women in businesses 
varied by type of business. Women were engaged mainly in clerical 
duties in manufacturing, construction and transport and in finance, 
services and the professions. In farming cases women did general, 
non-specialist work while they tended to share the management 
role in wholesale and retail trade. 

In around 75 per cent of cases, the business went 100 per cent to 
the husband. In the other cases, the business was sold and divided. 
The one exception to this rule was retail shops where the wife held 
some ownership. These tended to be genUine, working partnerships 
and were recognised as such by both parties. Consequently the 
business was much more likely to be sold up and divided than in 
other industries and, in a few cases, the shop was continued by the 
wife. 

It was very common indeed for the business to be balanced off 
against the matrimonial home with the husband taking the business 
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and the wife the home. This was done in about one-third of cases 
through a simple exchange of the two assets with no cash transfer. 
For another one-third the exchange was accompanied by a transfer 
of money from the husband to the wife while in the remaining 
one-third of cases, the cash transfer was in the opposite 
direction. 

The wife's contribution to the business did not have a significant 
effect on her share of the business, but if she held a share of 
ownership, she was much more likely to gain a share of the business. 
It should be remembered also that the business was not always a 
large enterprise. On the contrary, in most cases, the business was 
small and it was also not unusual for the business to be in major 
difficulty at the time of the marriage breakdown. In many cases, the 
financial problems of the business had clearly played a part in the 
break-up. 

The essential issue with businesses was valuations. In numerous 
cases, the wife emphasized her frustration at not being able to 
obtain fair valuation of the business or claimed that the business 
had been deliberately manipulated in order to reduce its value 
between separation and distribution. As one woman put it, wives 
felt outside the club of businessmen, lawyers and accountants. 
Women have a very distinct sense of absence of control over 
business information and little feeling that the present legal system 
is any help. In fact, they often state that they have felt pressured by 
the system, either by its costs or its personalities, to give up their 
questioning of information provided by their husbands. Undoubt
edly their claims are often exaggerated, but probably more often 
they are not. The point is that the present legal system is held in 
disrepute by parties who feel the lawyers and the courts have been 
deluded. A few respondents were even willing to describe how they 
had deluded the Court. Some respondents suggested that the 
Family Court should make use of independent auditors who would 
investigate claims of non-disclosure or manipulation. The costs of 
this service could be met by the parties equally from the proceeds 
of the settlement. Although involving some cost, this would appear 
to be a relatively simple proposal which may have benefits in 
reducing the proportion of litigious cases and in restoring the 
reputation of the legal system. 

A second major issue which arises with businesses is the impact 
that property division sometimes has on the income of either party. 
Two examples derived from the study serve to illustrate the 
point: 
• A husband and wife work side by side in a successful business 

which provides an income to each as well as satisfaction and a 
sense of purpose. At distribution, the entire business passes to 
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the husband but he pays out his wife half its value. His source of 
income and job satisfaction continues. She has to start again in 
the job market. 

• During the marriage, the wife has pursued a successful 
professional career while her husband has run a small business 
involving expensive capital equipment. At distribution, the 
house and business go into the pot and are sold and the proceeds 
divided 50/50. The woman continues her career while the 
husband looks for capital to start again. 
Income and property are in these examples shown to be closely 

related. There is a very powerful argument that this reality cannot 
be ignored in property division if justice is to be served. 

Legal processes 

The Family Law Act encourages the private resolution of disputes 
wherever possible. The expense, additional bitterness and 
inevitable delays that a court battle involves are sought to be 
avoided by the provision of court officials (registrars) who conduct 
conferences where a matter involving finances appears to be in 
dispute. In addition, many lawyers advise their clients of the 
benefits of settling matters outside the court arena and will 
facilitate settlements. Settlements over finances are also related to 
settlements about children where, in disputed cases, help is 
provided by court counsellors. A full contested hearing before a 
judge is seen as a last resort. The philosophy is that an outcome in 
which the disputing parties have participated in the negotiations is 
more likely to be satisfactory to them than an outcome imposed by 
a third party. Another major tenet of the Family Law Act is the 
preference for a final settlement of financial affairs between the 
parties, the so-called 'clean break' prinCiple. 

In broad terms, the survey indicates that the Act achieves these 
aims and, although there is often criticism of the implementation of 
procedures, there is little fundamental criticism of the system itself. 
The 'clean break' principle was continually endorsed in open-ended 
comments where the respondents displayed the importance they 
attached to finaliSing the settlement and getting on with their lives. 
It was also endorsed by the heavy usage of Section 87 agreements 
which are final and binding. The Section 87 agreement serves to 
bring the parties' financial negotiations to a conclusion and 
becomes effective once it is approved by a judge. Only a very small 
proportion of respondents used Section 86 agreements which can 
be enforced as if they were court orders but are not final. 
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The phased nature of the system of negotiation also appeared to 
be working relatively effectively. In the survey, 16 per cent of 
respondents said they had concluded financial affairs between 
themselves without involving lawyers or the Court. A further 7 per 
cent obtained only initial advice and information from lawyers. 
Thus in almost one-quarter of cases, court processes had played no 
role. About one-third of those who made a property application to 
the Court had a registrar's conference in an attempt to reach a 
settlement, while only 4 per cent went to a contested hearing before 
a judge. Predictably, there was a strong association between 
amount of wealth and extent of legal process. Extensive legal 
process was also associated with high pre-separation household 
income. 

The extent of involvement in legal process was also associated 
with viewpoints about the fairness of the result. Among women with 
minimum or no legal process, 76 per cent considered the result to 
have been fair at the time of settlement. This percentage dropped to 
60 per cent for those who had only a Section 87 agreement and to 32 
per cent for those with a higher level of court contact. The 
corresponding percentages for men were 62 per cent, 46 per cent 
and 26 per cent. These figures also indicate that at each level of the 
legal process, women were more likely than men to have regarded 
the result as fair at the time of settlement. 

Evaluations of aspects of the legal system 

About 60 per cent of men and 70 per cent of women said that they 
were satisfied with the service given by their lawyer(s). This level of 
satisfaction with lawyers is encouraging given the centrality of 
lawyers in the legal process. Their role is crucial because, in most 
cases, their clients have not had much experience of courts and the 
law and, futthermore, are frequently in a highly emotional state. 
Nevertheless, a small minority of lawyers who had little experience 
with family law matters created major problems through encourag
ing hostility between the partners or by simply not understanding 
their client's entitlements. 

Only in about 8 per cent of cases did people complain that their 
lawyers were unsatisfactory because they had not adequately 
explained what was happening. The expense of lawyers' services 
was commented upon critically in only 6 per cent of cases. 

Total legal expenses were less than $1000 in about 50 per cent of 
cases. Of course, legal costs increased as people became further 
embroiled in the legal process. Furthermore, it was evident that 
anxiety over increases in costs was a major factor inducing people 
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to end their negotiations at an early stage of the process. Delay and 
uncertainty about results, not costs, were the most commonly cited 
difficulties in dividing property that were associated with the legal 
process. However, it was not possible to pinpoint which aspects of 
the system had led to expressions of dissatisfaction relating to delay 
and uncertainty. 

Younger women reported receiving legal aid in 46 per cent of 
cases compared with 9 per cent of younger men. In the older group, 
22 per cent of women and 3 per cent of men received legal aid. Sixty 
per cent of the men and 45 per cent of the women were under 
obligation to repay all or a proportion of the costs of their legal aid 
and about 75 per cent of both sexes had done so by the time of the 
interview. While complaints were often made by the non-legally 
aided party that they were forced by increasing costs to give up 
their claims for a fair share, shares of property did not differ 
significantly between persons with or without legal aid. 

Affidavits can be employed as sworn written statements setting 
out the facts upon which a claim is based. They are often accused of 
exacerbating bitterness and of providing a vehicle for the inclusion 
of extraneous, irrelevant information. This accusation was largely 
confirmed by survey respondents in cases where affidavits had 
been used. More than 50 per cent said that material in the affidavit 
had upset them and pushed the parties further apart in their 
negotiations. 

In about one quarter of all cases, registrar's conferences had been 
held in order to help the parties to negotiated settlements. 
Settlement was reached at these conferences, according to the 
people interviewed, in about half of the cases for younger groups 
and over 60 per cent of cases for the older group. Positive and 
negative comments about the usefulness of the registrar's 
conference were about equally balanced with 80 persons making 
positive comments and 97 making negative comments. The positive 
comments essentially revolved around the view that the conference 
was a useful part of the legal system in helping the parties come 
closer together in their claims. The range of negative comments 
about conferences was wider with the main complaints being that 
agreement was not reached or the desired result not achieved or 
that the spouse had sabotaged the conference by refUSing to attend 
or to negotiate. A small group of people, about 30 in number, 
complained that the conference had been poorly conducted or that 
the registrar was biased or uninterested. 

All in all, except for the misuse of affidaVits, there was a fairly 
high degree of acceptance of lawyers and the legal system. The main 
difficulty for people in reaching a settlement was simply negotiating 
with their former spouses. Nevertheless a 'fairly high degree of 
acceptance' is not to say there are no problems. Rather it says that 
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problems arise not so much through the system itself, but through 
inadequate implementation of the system. 

Maintenance, custody, and access 

Ninety per cent of younger respondents and 50 per cent of older 
respondents reported that there had been some sort of maintenance 
arrangement in place between separation and the time of interview, 
but not necessarily continuously in place. 

Most arrangements involved the payment of child support only; 
spousal maintenance was uncommon. At the time of the interview, 
spousal maintenance was paid in about 7 per cent of cases for both 
older and younger groups, although in the first three months after 
separation spousal maintenance was paid in about 25 per cent of 
cases. The payment of special child expenses such as school fees 
and health insurance was reported to be part of a maintenance 
arrangement at the time of interview by about 25 per cent of 
respondents in the younger groups. Given arrangements about 
custody, it is of course not surprising that maintenance is rarely 
paid by women. 

By the time of the interview, in about 25 per cent of cases a 
maintenance arrangement which had existed in the first three 
months following separation was no longer operational for the 1981 
younger sample (that is, 5-6 years after the separation). On the 
other hand, in about 20 per cent of cases an arrangement existed at 
interview where it had not existed at separation. 

The amounts of maintenance specified in arrangements applying 
in the first three months after separation appear to be very similar 
between younger persons divorced in 1981 and 1983. There is thus 
little evidence of awards being varied over time to account for 
inflation. This conclusion was further supported by the fact that 
child payments had increased by the time of interview in only about 
one-third of cases. In absolute terms, maintenance levels were low, 
with the standard payment in mid-1984 being $20 per child per 
week. 

A relatively high level of compliance with existing maintenance 
arrangements was reported. Among those younger couples 
divorced in 1981, 91 per cent of the men and 63 per cent of women 
said payments were made fully according to the arrangement. For 
the 1983 younger group, these percentages were 98 per cent for 
men and 73 per cent for women. These levels of compliance are 
somewhat higher than is generally assumed from studies based on 
orders in the Family Court. The difference may be partly a product 
of greater compliance with all maintenance arrangements as 
distinct from orders about maintenance in the Family Court, or it 
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may also be partly a product of the bias of this survey sample 
towards persons of higher socio-economic status. It is no doubt also 
related to the low levels of maintenance required to be paid. 
Nevertheless, if as the 1981 divorced women claim, 37 per cent of 
arrangements are not fully followed, there is still room for 
concern. 

In the immediate post-separation period about two-thirds of all 
maintenance agreements were privately arranged while at the time 
of interview only 25 per cent were private. As in other areas of the 
law, maintenance arrangements able to be agreed upon without 
involvement of the Court were more likely to be operating 
su~cessfully. 

Custody of children was based on a consent order in 37 per cent 
of cases while consent orders were involved in 55 per cent of access 
agreements. In about 25 per cent of cases, the custody arrangement 
'just happened'. Custody and access arrangements were based on 
agreement of the parties in about 60 per cent of cases. Less than SO 
per cent of men and women from the younger groups said that the 
access arrangements were working well and 30 per cent described 
them as working poorly. Again where access arrangements had 
been worked out privately, they were twice as likely to be operating 
well as those where the access arrangement had been made in 
court. 

Attitudes to aspects of matrimonial property law 

As consumers of legal processes are rarely given the opportunity to 
express their views about the operation of laws, the opinions of 
divorced people were considered an important part of both the Law 
Reform Commission's reference and the Institute's research. 
Consequently, participants in the survey were asked their opinion 
about a series of propositions essentially revolving around two 
issues: what types of property should be available for division 
between the parties, and which present or future needs of the 
parties shoulJ be considered as relevant to the property 
division. 

The first question about types of property asked what should 
happen to a house owned before marriage by one partner in a 
10-year marriage during which time each party has contributed to 
the upkeep of the house. About 80 per cent of men and 90 per cent 
of women said the house should be available for division between 
them. It should be noted that this question and others did not ask 
whether the item of property should be divided equally. The 
implication of the question is rather that it should not be excluded 
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altogether from consideration in the division simply because it 
belonged to one partner prior to marriage. 

In response to another hypothetical question, only about 35 per 
cent of both men and women considered that an inheritance of 
$5000 kept in a separate bank account should be available to be 
divided, but about 70 per cent said that the same $5000 inheritance 
should be available to be divided if the money had been used to 
purchase furniture for the home. 

Another example referred to a situation where partner A had 
built up a business while partner B had run the household. About 70 
per cent of men and 90 per cent of women considered that the 
business should be available to be divided. 

Attention was then directed to the case of a 20-year marriage 
throughout which partner A had been employed and partner B had 
run the household. Part of A's wages had gone into a super
annuation fund and in 10 years A will be entitled to a lump sum 
pension. Over 80 per cent of women and just over 50 per cent of 
men considered that this future benefit to A was relevant to the 
couple's property division at divorce. 

Overall, therefore, people who have been divorced tend to favour 
an all-inclusive definition of property subject to division upon 
marriage breakdown as is the case in the present law. An exception 
was made for inheritances which were kept totally separate. 

Survey participants were then asked whether, at the end of a 
10-year marriage, certain specified circumstances affecting one 
party's present and future needs should make a difference to his or 
her share of the property. The first such circumstance was that one 
person had recurring health problems. More than 70 per cent of the 
younger respondents and 60 per cent of the older respondents said 
health problems should make no difference. On custody of children, 
however, both younger and older women and older men strongly 
supported the view that the custodial parent should get more. A 
large minority of younger men (41 per cent) said in contrast that 
custody should make no difference to shares. 

The third circumstance investigated was where one partner had 
been out of the labour force for a long time while the other had a 
steady job. Two-thirds of women and three-quarters of men 
considered that this should make no difference to shares. 

Next, people were asked whether the fact that one person had 
contributed more income than the other should make a difference 
to shares. Ninety per cent of women and 80 per cent of men said that 
unequal income contributions should not make a difference to 
shares. 

Remarriage was also rejected as a reason to vary shares of 
property by almost 90 per cent of younger people and 80 per cent of 
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older people while responsibility for children of a new marriage was 
rejected by almost all respondents as a reason to vary shares. 

In summary, divorced people rather strongly rejected all these 
specific circumstances relating to needs of a party as ajustification 
for variation of shares of property - all that is, except the needs of a 
custodial parent. There is a powerful rejection of the notion of 
dependence implicit in the needs-based criteria except in reference 
to the needs of children of the marriage. 

People were also asked their attitude to compulsory joint 
ownership of the matrimonial home during marriage. Here opinions 
were mixed with a slight majority of men being of the viewpoint that 
it should not be compulsory and a slight majority of women favour
ing the counter viewpoint. 

Finally, the survey participants were provided with a card which 
set out two opposing views about how the law should work. The 
wordings of the statements were as follows: 
A. The general rule should be that on divorce a couple's property 

is always divided SO-SO between them. While this may seem 
rigid, it is fair, and people will always know where they 
stand. 

B. Every marriage and divorce is different, and no one rule will suit 
all cases. Property should be divided up according to the 
particular situation of the couple concerned, even if that means 
uncertainty and some extra cost or delay. 

About 80 per cent of women and 66 per cent of men preferred 
statement B as being closer to their own opinion, thus indicating 
strong support for the continuation of some degree of discretion in 
the division of property_ Rejection of most of the 'needs' criteria, 
however, indicates that divorced people consider the current level 
of discretion in the Family Law Act to be too wide. 

Motivations and perceptions 

People rarely divorce for economic gain. Other motivations are 
more important and many people may be willing to suffer economic 
loss in order to achieve their non-economic aims. This is not put 
forward as an excuse for injustice but rather as a reminder that the 
law is dealing with the total person and not merely the 'economic' 
person. It is most important in research of this type, therefore, to 
consider the total person, to examine the motivations, ideals, and 
general well-being of persons passing through the last stages of 
marriage, through separation and divorce to re-establishment of 
their lives. Any law which purports to achieve economic justice, but 
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at the same time frustrates the attempts of people to get their total 
lives back on to an even keel, will fail. 

Large scale surveys concerning the satisfactions and well-being 
of Australians have been conducted since 1978 by Headey and 
Wearing (University of Melbourne) with the latest of these being 
completed in 1984. The methods used in those surveys were 
applied in the present study so that motivations and well-being of 
this sample of divorced people could be compared with the general 
population of Australia. Survey respondents were asked to rate 
various aspects of their lives at three points in time: the last year of 
the marriage, the first three months following separation, and at the 
time of the interview. The aspects that they were asked to rate were 
their standards of living, their housing, their incomes, the work they 
did, their children's well-being, the respect and recognition they 
received from others, the extent to which they were accepted and 
included by others, their freedom and independence, their personal 
and emotional lives, and in summary, their lives as a whole. 

Compared to the general Australian population, divorced 
persons indicated that in the last year of their marriages they had 
relatively low satisfaction on all these aspects of their lives with the 
exception of their housing. Not unexpectedly, they rated more 
highly on the material aspects than the non-material, with 
rock-bottom levels of satisfaction in their personal and emotional 
lives. Women were much more unhappy than men indicating the 
reason why women were more likely to have made the decision to 
separate. 

In the first three months following separation, the average levels 
of satisfaction dropped for men on nine out of the ten aspects 
measured. The exception was their freedom and independence. For 
women, satisfaction with material circumstances dropped but small 
rises in satisfaction were evident for some non-material aspects 
such as their personal and emotional lives, their freedom and 
independence, and the respect and recognition they received. 
Women reported a drop, however, in the extent to which they were 
accepted and included by others. Both men and women reported a 
severe drop in the well-being of their children in the first three 
months after separation. At this time, satisfaction with life as a 
whole was highly dependent upon whether the person had made the 
decision to separate. Both men and women who had made the 
decision themselves felt better about life as a whole. Where the 
decision had been made by their spouses, both men and women 
suffered a major drop in their total life satisfaction. Overall, 
however, the first three months after separation is a low period for 
all divorced persons. Clearly, negotiations taking place at this time 
are likely to be charged with emotion. 
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By the time of the interview, both men and women rated their 
lives as a whole at the point described by Headey and Wearing as 
bordering between moderately high and high satisfaction, at a level 
equivalent to that of the general population. For both men and 
women, the non-material aspects had risen on average to satis
factory levels, but both still rated low on their satisfaction with 
household income. 

An examination of the importance of specific aspects of life to life 
as a whole indicated that, at al1 three time points. satisfaction with 
life as a whole was highly correlated with the state of the personal 
and emotional life. At the time of the interview, the level of 
satisfaction with material circumstances was also highly correlated 
to feelings about life as a whole, much more highly than is the case 
in the general population. This suggests that the material aspects of 
life take on a greater meaning to a sample of divorced people 
because of the difficulty they have had, and in many cases still have, 
with the material side. Unfortunately, by the time of the interview, 
we11-being of their children is no longer highly associated with the 
level of satisfaction that men have with their lives as a whole and 
this is even more the case where their former wives have repart
nered. This progressive exclusion of fathers from the lives of their 
children must be a cause for concern. 

An examination of factors influencing the level of satisfaction 
with life as a whole at the time of interview found that, for men, the 
a11-important factor was whether they had repartnered or not. For 
women, repartnering status was also important but the level of 
household income was an even more important determinant of 
their levels of satisfaction. This is, of course, not at all unexpected 
given the fact that women were much more likely to be in poor 
income circumstances at the time of interview. For both sexes, 
remarried persons were the most content with t/leir lives, followed 
by those living in de facto relationships. Single persons were the 
least content. Having a partner seems, therefore, to be an important 
element in self-definition for people after divorce. Final\y, most 
people were relatively optimistic about their futures with only 10 
per cent expecting a deterioration in any aspect of their lives in the 
two years subsequent to the interview. 

The message to be gained from this analysis is that people 
re-establish their lives in their own ways; they have individual 
motivations and individual aims. It is a strong endorsement for a 
system which encourages people to work things out for themselves 
and a rejection of any system which would enshrine dependency or 
set people within a rigid framework beyond which they cannot 
move. 
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Directions for law reform and social policy 

This paper provides factual information relating to the economic 
consequences of divorce in Australia as background to the Law 
Reform Commission's reference on matrimonial property law. It is 
not our purpose to indicate in precise terms how the present law 
might be reformed; however, certain directions for law reform 
emerge very clearly from the study. 

It behoves first of all to point out that financial and property 
arrangements in Australian marriages are in a state of change. 
Through education, employment, later marriage, control over 
fertility and equal opportunity policies, a greater degree of equality 
between husband and wife has become part and parcel of Aus
tralian marriages. This was recognised by the people interviewed, 
both younger and older. Answers to open-ended and other survey 
questions showed an overall perception of marriage as a 
partnership involving different but not unequal contributions. 
There was little support for financially disproportionate 
contributions by marriage partners being sufficient reason for 
variation of property shares. There was also strong evidence that 
men and women valued each other's specific contributions very 
differently while at the same time accepting equality of 
contribution overall. The message from these results is that any 
attempt to tote up and evaluate normal contributions of each party 
to a marriag~ will not only be extraordinarily difficult, it will in fact 
lead to unnecessary disagreement. An assumption of equality of 
contribution should therefore be the starting point when 
matrimonial property division is being considered. 

The second major conclusion arising from the study is that 
speCific contributions of spouses, while leading to equality of 
contribution to the marriage as a whole, can have a divergent 
impact on the ability of each to earn individual incomes. Women 
typically withdraw totally or partially, permanently or sporadically, 
from the workforce to provide for the nurturance of children. This 
prevents them from building up work histories which allow them to 
compete favourably with men or with other women who have not 
withdrawn from the workforce. While in the future, we may see 
greater sharing of nurturing roles by men and women, in the present 
the inequality of result ensuing from specific contributions cannot 
be ignored. 

The Family Law Act alone cannot, and cannot be expected to, 
rectify the unequal opportunities currently available to men and 
women in our society, yet there does seem to be justification for 
some level of compensation in individual marriages to a party who, 
through division of work roles in the marriage, has incurred a 
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disproportionate loss of opportunity. At present, this person, more 
often than not, becomes dependent upon the community for 
income at least for a period. Beyond this, compensation might 
involve a variation of the presumption of equality of shares in the 
form of a lump sum or a greater share of property. This should be 
seen as an entitlement ensuing from disproportionate loss of 
opportunity in income·earning potential which relates specifically 
to the division of roles within the marriage. If seen as an 
entitlement, the level of compensation would not be altered in the 
light of post-divorce circumstances, nor would it carry with it 
overtones of dependency upon the former spouse, a notion 
overwhelmingly rejected by people interviewed. We would prefer 
to see such a change in the law as part of an integrated scheme of 
income support, retraining, work incentives and child care 
operating in the initial years after divorce. Step 1 for social policy is 
the easing of income tests associated with the Supporting Parent's 
Benefit or more optimistically, a better integration of the taxation 
and social security systems such that poverty traps are reduced 
(see IFS Submissions to EPAC for Tax Summit, 1985). 

The third major conclusion from the study is that, at present, a 
greater share of property is often awarded to the custodial parent in 
order to meet the needs of the children, in particular the housing 
needs of the children. Where housing is concerned, it cannot be 
argued that the needs of the children could be met in all cases 
simply through maintenance payments. Even entry to private rental 
accommodation requires an initial, large capital payment. Beyond 
this, sole parents do not fare well in the private rental market. 
Continued occupation of the matrimonial home by the custodial 
parent or accumulation of a deposit for alternative housing may 
imply a greater share of property for the custodial parent. Among 
the various 'needs' criteria specified in the Family Law Act, it was 
only the needs of children which received strong endorsement from 
survey participants as a valid reason to vary shares of property. It 
may be argued that a greater share of property to the custodial 
parent would be unjust if custody was reversed soon after the 
property award is made. In fact, custody is not often reversed. 
Furthermore, consideration might be given to later financial 
compensation if custody is reversed in cases where the original 
custodial parent had received an additional share of the property to 
meet the needs of the children. This seems preferable to the 
alternative of denying an adequate living standard to vast numbers 
of children whose parents divorce. There seems therefore to be 
strong justification to continue to consider the needs of children in 
property division. 

Beyond the needs of children, divorced people rejected the 
consideration in property settlements of other needs-based criteria 
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such as ill-health, financial responsibility to children of a new 
relationship, financial arrangements in new relationships and 
unemployment. Women, despite their frequently parlous financial 
state post-divorce, are not seeking to remain dependent on their 
former spouses nor do they wish to claim dependency as a reason 
why they should receive more of the property. The notion of 
dependency was seen as both unacceptable and unpredictable. 
Both men and women thus endorsed the 'clean break' principle 
which presently applies. 

It was evident in cases involving businesses that consideration 
must be given to the effect upon income earnings of any proposed 
property division. Where one party working in the business is no 
longer able to do so because the business has been transferred to 
the other party or where sale of a business causes one party to lose 
their income source while the other does not, there may be a need 
for compensation. The law should encourage settlements which do 
not interfere with a person's ability to earn income. Such an 
approach is a benefit to the broader community and may well also 
be important to the children of the marriage. 

Support is evident for an all-inclusive definition of property to be 
divided, although exclusion or partial exclusion of property owned 
before marriage or inherited during the marriage seems warranted 
on the basis of the behaviour and attitudes of the survey 
respondents. The all-inclusive definition would include 
superannuation and other fringe benefits as explicit items in all 
cases. 

In conclusion, there seems to be a need to emphasise the right of 
a person to their own personal resources. There were few, if any, 
calls from survey respondents for one party to gain a share of the 
other's career, education, reputation or entrepreneurial skill. The 
infrequency of spousal maintenance was not regretted. Although 
the line drawn may be a fine one, this view is not in opposition to a 
call for compensation to a person whose own personal resources 
have been restricted by the allocation of roles within his or her 
marriage. The principle of non-interference with personal 
resources does, however, raise the question of discrimination 
between persons who hold their resources in the form of a career or 
a reputation and persons who have transformed their skill into 
accumulation of property in the form of business assets. This raises 
the controversial question of special consideration being given to 
entrepreneurial skill in the accumulation of business assets. This 
would probably only apply where the value of the business was 
greater than the value of all other assets combined, with the proviso 
that other assets were not reduced in value through capital being 
diverted to the business. There appeared to be some support for 
this position among survey respondents in cases where businesses 
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were involved. The more fundamental issue with businesses, how
ever, was fair valuations. 

The scheme envisaged would therefore provide a more 
structured discretionary system than presently applies, but one 
that still allowed sufficient flexibility to encourage private 
resolution of disputes. It begins with a presumption of equality, and 
largely replaces the present approach of balancing contributions 
and needs. No special contributions would be considered other 
than ownership of property before marriage and inheritances. No 
needs would be considered other than the needs of children. All 
property would be considered, including rights to superannuation 
and other fringe benefits. Shares may be adjusted to income
earning where the division of roles in the marriage has led to 
disproportionate loss of opportunity in income-earning potential of 
one of the partners, or where the division of property itself would 
affect a partner's income-earning. Personal resources would be 
protected, and this might imply special attention being given to 
business cases where personal resources are expressed in the form 
of the value of a business. 

No reference has been made to the issue of effective control over 
family trusts as only a small number of such cases were encountered 
in the survey. We are, therefore, not in a special position to 
comment upon this matter in a detailed way. However, given the 
abuse of family trusts as tax shelters and as means to avoid 
responsibilities on divorce, consideration should be given to ways 
and means to prevent such abuse. 

As a final comment, the study showed that loss of material 
property was of less passionate concern to people than loss of 
'human property', that is, perceived loss of children and loss of 
spouse. 
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