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he Australian Institute of Family Studies
Allegation of Family Violence and Child
Abuse in Family Law Children’s Pro-
ceedings report is a groundbreaking
study that advances our understanding

of the frequency with which allegations of violence
and abuse are raised – and denied – in parenting
disputes and how such allegations are responded to
by family law courts. In so doing, the Institute has
made a significant contribution to legal, academic
and community discourse surrounding this essen-
tial area of inquiry. The baseline data contained in
the report will be invaluable for future research,
particularly in the assessment of the effect of the
shared parenting reforms in protecting vulnerable
children and families. Judges decide individual
cases, and while there may be plenty of anecdotal
evidence and some impressions of an overall pic-
ture, it is only with the kind of research done by the
Institute that an accurate picture emerges. This is
of enormous value to the system as a whole and all
those who operate within it.

The issue of family violence, particularly as it affects
children, has long been of concern to the Family
Court. This has been evidenced in myriad ways,
including the Court’s development and implementa-
tion of its over-arching Family Violence Strategy and
the Magellan program, a national case management
system for disputes involving serious allegations of
physical or sexual abuse of children. 

The report is particularly timely in an environment
of growth of the Federal Magistrates Court and in
which the Family Court of Australia is entrenching
its position as the superior court in family law mat-
ters, dealing with the most complex and difficult
disputes. In parenting proceedings, these are dis-
putes that often involve allegations of serious
violence or abuse involving or affecting children. 

As the report found, parenting disputes that were not
amenable to resolution and required judicial deter-
mination were those most likely to contain allegations
of violence and abuse, and those allegations were
likely to be at the ‘serious’ end of the spectrum. 

The recent reforms to the family law system seek to
encourage parties to resolve their disputes outside
the court system where possible. The establishment
of the network of Family Relationships Centres is
the centrepiece of the reform agenda. 

The implications for the future are that those par-
enting cases that enter the Family Court and proceed
to final hearing will be the most complex and difficult
cases, and be even more likely to raise highly trou-
bling allegations that, if proven, would have a
determinative effect on the outcome of the case. 

The Family Court is undertaking a range of initiatives
to assist it in responding to this challenge, both in the
context of hearing and determining parenting dis-
putes, and in promoting the safety of families affected
by violence. These are detailed below. 

The value of reliable evidence
The report emphasises the importance of reliable
evidence in making assessments as to the credibil-
ity of allegations and the level of risk of violence
and/or abuse that a child may be exposed to if par-
ticular parenting arrangements are put in place.
The study emphasises that without such evidence,
the Court is unable to make positive findings about
the allegations, and therefore the evidence cannot
be given significant weight in the ‘factual matrix’. 

It is of course not the role of the Family Court to
investigate allegations of violence and/or abuse.
That responsibility lies with State and Territory
governments. However, the amendments to the
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Family Law Act 1975 have the effect of imposing
specific obligations on courts to identify matters in
which violence or abuse is raised at an early stage
and make appropriate orders, both as to the collec-
tion of evidence and the protection of parties and
children (s 60K Family Law Act). 

Parties who raise issues of violence and/or abuse in
children’s cases will be required to file a ‘Notice of
Child Abuse or Family Violence’ and supporting affi-
davit. Immediately upon filing the notice, it goes to
the Duty Registrar, who decides where it should be
listed. Urgent cases requiring interim orders such as
protective injunctions go directly before a judicial
officer. Orders can also be made at an early stage in
order to assist the court in testing the veracity of the
allegations. These could include orders for the prepa-
ration of an expert report, the appointment of an
Independent Children’s Lawyer, or the intervention
of a state welfare agency. 

Since 1 July 2006, the Court can also make orders for
a state or territory agency to provide information and
documents to the Court relating to child abuse or
family violence (s 69ZW Family Law Act). These
include notifications of suspected violence or abuse of
a child and any assessments of investigations into a
notification. The Family Court, in tandem with the
Federal Magistrates Court, has been undertaking
nationwide consultation with state authorities to
develop protocols for the production of these reports. 

The new processes provide for these steps to be
taken at the beginning of a matter so that the evi-
dence collection commences at an early stage.

The issue-based focus of the Less Adversarial Trial
and the greater control exercised by the trial judge
over the conduct of proceedings, including the evi-
dence to be relied upon, enables the Family Court to
bring a more structured and purposive approach to its
consideration of allegations of violence and abuse.
The Child Responsive Model, which the Court is in
the process of introducing nationwide, similarly
refines the issues in dispute in a supportive environ-
ment where early disclosure of dysfunctional
behaviour is encouraged and the effects of that behav-
iour addressed.

Decision-making 
Decision-makers will be assisted by the use of fam-
ily violence guidelines, which the Court is currently
developing. The guidelines are the final part of the
implementation of the Court’s Family Violence
Strategy. The guidelines have been designed so that
they do not fetter judicial discretion, but instead
provide some context, legislative and otherwise, to
the task of a judge considering a highly complex and
nuanced issue such as family violence and its
effects on children’s wellbeing. 

The report’s analysis of research literature over the
past thirty years reveals an increasing emphasis on
the importance of ‘differentiation’ in understanding

the effects of family violence. There are different
patterns of behaviour that fall under the rubric of
family violence, and it is essential that individual
features are identified in each case to aid judicial
decision-making. The Court, through its profes-
sional development program, provides judges with
information about recent research into the typology
of family violence.

Although the report highlighted the lack of expert
evidence in particular cases, the new Less Adversar-
ial Trial process will allow the judge to identify issues
of violence or abuse at an early stage and direct the
appropriate evidence to be put before the Court. 

Other initiatives
Evidence-based research is essential to the Family
Court’s understanding of its current functioning and
ways in which its processes, policies and procedures
can be improved to better protect children and those
who care for them who are affected by violence. This
commitment informed the Court’s decision to begin
collecting data about the outcomes of parenting pro-
ceedings where parties reach agreement and where
matters are judicially determined. 

The Court will be able to report on the kinds of
orders that are made. Where orders are made after a
judicial determination, the Court will also record
whether or not violence or abuse was the main rea-
son for making that order. This data will be of
significant benefit to future research into violence
and abuse, and builds on the work of the Institute.
Research in this vital area of inquiry will also enable
an assessment of the effectiveness of the Family
Court’s various reforms in delivering greater protec-
tion of families affected by violence, and more
rigorous and timely identification and collection of
corroborative evidence with respect to allegations. 

Better securing the physical safety of litigants who
have experienced violence is also a priority area of
activity for the Court. All Family Court non-judicial
staff have now received dedicated training in assisting
clients whose safety may be at risk. This training has
been augmented by the screening and risk assessment
pilot, which was successfully tested and evaluated in
2005–2006. The screening and risk assessment
process is being introduced on a national basis. 

The Family Court congratulates the Institute for
producing a thoughtful, considered and challenging
report. The Court looks forward to working cooper-
atively with research bodies to further knowledge of
the complex issues of family violence and child
abuse and their impact in parenting disputes. 

Evidence-based research is essential to the Family Court’s 
understanding of its current functioning and ways in which its
processes, policies and procedures can be improved to better protect
children and those who care for them who are affected by violence.


